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[Testimony of John L. Howard, for Complainant 
(Recalled—Cross-examination). | 


JOHN L. HOWARD was recalled for further 
cross-examination, and thereupon testified as fol- 
lows, to wit: 

Mr. OLNEY.—Q. Mr. Howard, I read to vou a 
list of the directors of the Northwestern Portland 
Cement Company, as follows: W. C. Webb, Edwin 
Schwab, R. M. Sims, R. M. Moore, A. F. Morrisson, 
[467—152] L. fF. Young, Wiliam J. Dingee, Irving 
A. Bachman, William M. Cannon, D. A. McLeod, and 
J. E. Riordian, and ask you if any of these men had 
ever been shareholders or officers of either the West- 
ern Fuel Company or the Western Building Material 
Company. 

A. Never. None of these men with the exception 
of Mr. Dingee and Mr. Bachman had ever had any 
relations or affiliations with me and Mr. Dingee and 
Mr. Bachman have simply had the relations with me 
to which I have already testified. 


Redirect Examination. 


I mean that to apply to Garrett W. McEnerney, I 
never did any business with him; and also to L. F. 
Young, excepting just as he happened to be in the 
office—I never did any business with him. When 
Mi. Olney spoke in the way he did, I supposed he 
meant business associations or affiliations. I think 
the only business of these cement companies of any 
unportance that I have transacted with Mr. L. F. 
Young was when he came down to approve the un- 
paid bills that the cement companies owed us. I 


674 Standard Portland Cement Corporation 


(Testimony of John L. Howard.) 

would meet him in the office of course, and pass the 
time of day with him, but all my business has been 
with Mr. Dingee. My. Young may have been at the 
table when I lunched with Mx. Dingee. I lunched 
several times with Mr. Dingee. Mr. Young may 
have negotiated some of these acceptances on behalf 
of the cement companies. The arrangements or 
acceptances were all fixed by us with Mr. Dingcee. 
Mr. Young may have been the errand boy to come 
and get them. That was practically all. I never 
had any relations with Mr. Wilham N. Cannon. I 
think I have only seen him once in my life. There 
are not present any negotiations proceeding between 
myself and Mr. William N. Cannon with respect to 
the possible rehabilitation of the Northwestern Port- 
land Cement Company—I have no relations with Mr. 
Cannon. 

Mr. BROBIECK.—We have been endeavoring to 
locate two letters, the copies of which are in the 
record as attached to Mr. Howard’s deposition. 
Those eopies having been taken from certain car- 
bons which Ma. Evans tnimished us. The lemers 
were written, nrsi, uncemthe qdate of Mehran, ae: 
1908, to Mr. Howard and the second under date 
of Mirch 4, 1908, to Ma. Howamd. tJ have asked 
counsel to go through the correspondence in their 
possession and ascertain whether they could find 
those letters. We have ourselves gone through their 
correspondence, under their pernussion, to endeavor 
to find those letters but we have been unable to find 
thein. L would lke to ask counsel for Messts. 
vans, Coleman & Invans, whether they have been 
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able to locate them. 

Mr. OLNEY.—I will say that we have not. All of 
this correspondence was attached to Mr. Howard’s 
deposition when it was taken. Whether we had the 
originals at that time, or not, I do not know. 

My. BROBECK.—Well, I think vou must know, 
Mr. Olney, in that respect, because vou will recall L 
think with distinctness, that the correspondence 
which was then presented by M1. Howard was the 
eorrespondence which he had reecived from Mr. 
Evans, and that bundle of correspondence or letters 
eousisted of the origimal letters written by Mr. 
Howard to Mr. Evans, and of carbon copies of letters 
written by Mr. Evans to Mr. Howard. You reeall 
that,do vounot? [468—153] 

Mr. OLNEY.—In general, that statement is true 
Whether there was at that time present the original 
of the letter of February 10th, 1 do not know. My 
recollection is that the letter of February 10th was 
called to the attention of the witness out of its chron- 
ological order. It may have been turned over to the 
Reporter at that time for all I know. 

Mr. DUNNE.—It was a letter of March 4, which 
was read out of its order. We have never seen the 
originals of those letters. 

Mr. BROBECK.—The letter of March 4, as it ap- 
pears in the transcript of the testimony as made by 
the Reporter, has not the signature of Mr. Evans to 
it, it being simply a carbon copy of that letter. | 

Mr. OLNEY.—Well, he signed it. : 

Mr. BROBECIKX.—Oh, of course, there is no ques- 
tion but that the original was signed by him, but in 
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view of the fact that the stenographer was then 
using the carbon copy it was not possible as I remem- 
ber that he could have attached Mr. Evans’s signa- 
ture. I offer that suggestion merely for the purpose 
of showing that the original letter was not handed 
over to the stenographer at that time. That appears 
on pages 50 and 51 of Mr. Howard’s deposition. 

Mr. OLNEY.—I call vour attention, Mr. Brobeck, 
to the fact that that letter is addressed to Mr. 
Howard in New York. 

Mr. BROBECK.—That is the letter of March 4th? 

Mr. OLNEY.—Yes, sir. 

Mr. BROBECK.—We can account for the custody 
of the letter up to a certain point, but there we lose 
it. That is the reason why we have been a little bit 
anxious to relocate it. However, it will develop in 
the course of the trial or hearing. 

Mr. DUNNE.—I offer in evidence this correspond- 
ence which as soon as we can have it sorted will be 
submitted to our friends on the other side, as follows 
—I will state our offer and in the meantime counsel 
can examine the correspondence. 

A letter dated February 25, 1906, from John L. 
Howard, at Bellingham, Washington, to Dr. L. A. 
Bachman. 

A letter dated June 26, 1906, from John L. How- 
ard, to W. J. Dingee. 

A letter dated July 2, 1906, from John L. Howard 
to Dr. I. A. Bachman. 

A letter dated July 3, 1906, from John L. Howard 
to Dr. I. A. Bachman. 

A letter dated July 4, 1906, from John L. Howard 
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to Dr. L. A. Bachman. 

A letter dated July 5, 1906, from John I, Howard 
to Dr. l. A. Bachman. 

A letter dated July 8, 1906, from John I. Howard 
to Dr. I. A. Bachman. [469—158a ] 

A letter dated. July 9, 1906, from John L. Howard 
to Dr. I. A. Bachman. 

Letters dated July 16th and 18th, 1906, from the 
Union Oil Company of California, Kilborn & Clark 
Company and the Western Mining Supply Company, 
to Evans, Coleman & Evans, Kendall, Washington, 
these letters being all pinned together, and pinned to 
them a slip of white paper signed ‘‘E. E. E.’’ and also 
pinned thereto a vellow slip signed ‘‘J.L.H.’’ And 
in regard to that, gentlemen, I would like to know if 
that white ship signed ‘*E. E. E.’’ is not in the hand- 
writing of Mr. Ernest E. Evans? 

Mr. OLNEY.—We will dispose of these one at a 
time. 

Mr. DUNNE.—A letter dated July 20, 1906, from 
Ernest E. Evans to John L. Howard. 

A letter dated August 4, 1906, from Bruce Corn- 
wall to G. W. McEnerney. 

A letter dated August 7, 1906, from John L. How- 
ard to Dr. JT. A. Bachman. 

A letter dated August 10, 1906, from Ernest E. 
Evans to J. L. Howard. 

A letter dated August 12, 1906, from G. W. Me- 
Isnerney to Bruce Cornwall. 

A letter dated August 13, 1906, from Bruce Corn- 
wall to G. W. McErnery. 
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A letter dated August 18, 1906, from John L. How- 
aseto W.. Dingéte. 

A letter dated August 23, 1906, from John L. How- 
ard to W. J. Dingee, containing copy of letter of 
Ernest E. Evans. 

A letter dated August 23, 1906, from John L. How- 
ard to Dr. I. A. Bachman. 

A letter dated August 27, 1906, from John L. How- 
ard to Dry. I. A. Bachman. 

A letter dated August 27, 1906, from D. N. Reidley 
to John L. Howard. 

A letter dated August 30, 1906, from John L. How- 
ard to A. B. Williamson. 

A letter dated August 31st, 1906, from W. J. Din- 
gee to Dr. I. A. Bachman. 

A letter dated September 12, 1906, from John A. 
Howard to W. J. Dingee. 

A letter dated September 24, 1906, from J. L. How- 
ard to W. J. Dingee. 

A letter dated October 3, 1906, from Henry Blakely 
to John L. Howard. [470—153b] 

A letter dated October 4, 1906, from I. C. Lyle to 
John L. Howard. 

A letter dated October 9, 1906, fom John L. How- 
ard to Dr. I. A. Bachman. 

A letter dated October 9, 1906, from John L. How- 
ard to W. J. Dingee. 

A letter dated 17, 1906, from John L. Howard to 
VOD Winete. 

A letter dated November 17, 1906, from John I. 
Howard at Seattle, to W. J. Dingee at New York. 

A letter dated November 17, 1906, from John ia. 
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Howard to W. J. Dingee. 

A letter dated November 21, 1906, from John L. 
Howard at San Francisco, to W. J. Dingee, at New 
York. 

A letter dated January 9, 1907, from John li. How- 
ard to W. J. Dingee. 

A letter dated January 21, 1907, from John L. 
Howard to W. J. Dingee. 

A letter dated February 19, 1907, from John L. 
Howard to W. J. Dingee. 

A letter dated March 4, 1907, from John L. How- 
ard, at San Francisco to W. J. Dingee, at New York. 

A letter dated March 18, 1907, from John L. How- 
ard to Dr. I. A. Bachman. 

A letter dated March 18, 1907, from John L. How- 
ard to Dr. J. A. Bachman. 

A letter dated March 21, 1907, from John L. How- 
ard to Dr. J. A. Bachman. 

A letter dated March 27, 1907, from John L. How- 
ard of San Francisco to W. J. Dingee at New York. 

An undated telegram to John L. Howard, Butler 
Hotel, Seattle. 

A letter dated April 26, 1909, from John L. How- 
ard to W. J. Dingee. 

If it is agreeable to vour Honor, and to counsel on 
the other side, we will do the work of sorting out this 
correspondence during the noon hour and hand it 
over to counsel, and we will now proceed with some 
testimony. 

The MASTER.—With reference to this letter of 
March 4th, that vou have been talking about, you will 
remember that you only read parts of Mr. Howard’s 
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deposition. Was that ina part that you read? 

Mr. DUNNE.—The letter of March 4th, along with 
all the other correspondence in Mr. Howard’s deposi- 
tion, has been admitted. [471—153c] 

Mr. BROBECK.—And special reference was made 
to that letter as having appeared in the body of the 


deposition. 
The MASTER.—Ay suggestion was simply for 
the purpose of having the record clear on that point. 
Mr. DUNNE.—Yes, vour Honor. 


[Testimony of A. B. Davis, for Complainant. | 


A. B. DAVIS was then called as a witness on be- 
half of the complainant, and after having been first 
duly sworn, testified as follows: 

Mv occupation is that of secretary of corporations. 
I am Secretary of the Bellingham Bay and British 
Columbia Ry. and have been such secretary since 
the 24th of March, 1911. JI have with me the stock 
books of that company and the certificate book. 
Wilham J. Dingee appears as a stockholder on stock 
journal of the Bellingham Bay and British Columbia 
Ry. Co., the page of the journal in which he appears 
as a stockholder is page 11, and on that page 11 of 
the stock journal of the Bellingham Bay and British 
Columbia Rr. there appears first the name of Will- 
iam J. Dingee; second ledger folio No. 26; third cer- 
tificate No. 64.—fourth No. of shares 5, fifth total 
number of shares 5; and sixth the signature, subject 
to the by-laws of the company, William J. Dingee. 
There also appears upon the same page the follow- 
ing: First, the name John L. Howard; second. the 
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ledger folio 32; third, certificate No. 61; fourth, num- 
ber of shares 5; fifth, total number of shares 5; sixth, 
signature, subject to the by-laws of the company, 
John L. Howard. And there also appears on the 
same page of this journal the words ‘‘Garret W. Mc- 
Enerney,’’ appearing in the first column, 27 appear- 
ing as the ledger folio; 62 as the number of certifi-. 
eate; 5 as the number of shares; and the tota] number 
of shares 5; and the signature Garret W. MckKnerney 
under the word ‘‘signature subject to the by-laws of 
the Company.’’ And there also appears upon the 
same page of said journal in the first column of that 
page the words ‘‘ William J. Dingee, trustee’’; in the 
second column ledger folio 32; and the third column 
number of certificate 63; in the fourth column num- 
ber of shares 2881, in the next column total number 
of shares 2881, and the signature William J. Dingee. 
Tean [472—154] ascertain from that page of the 
journal the names upon which the stock stood upon 
the surrender of which these certificates were made; 
those certificates stood in the names of Bruce Corn- 
wall, trustee; Bruce Cornwall, trustee; Florence C. 
Moore, Florence C. Moore, Florence C. Moore, Flor- 
ence C. Moore; Bertha J. C. Fischer, the date accord- 
ing to the journal of the transfer so made is January 
22.1907. I can tell whether there appears upon the 
books any subsequent transfer of certificates num- 
bered 61, 62, 63 and 64. Certificate 61, standing in 
the name of John L. IHloward, for 5 shares, was can- 
celled January 20, 1909; that was transferred at that 
time to William J. Dingee, trustee. Certificate No. 
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62, for 5 shares, standing in the journal in the name 
of Garrett W. McEnerney, was never transferred to 
anvbody, and is still in the name of Mr. McEnerney. 
Certificate 63, standing in the journal in the name of 
William J. Dingee, trustee, was transferred on Jan- 
uary 11, 1808, to William J. Dingee, trustee, in two 
certificates; the amount of the first certificate was 
2,500 shares, and that was certificate No. 67; and the 
amount of the second certificate was 81 shares, and 
that was certificate No. 68. Certificate No. 64 has not 
been transferred, and it still stands in the name of 
William J. Dingee individually. Certificate No. 67 
for 2,800 shares, dated Feb. (Jan.?) 11, 1908, has 
not been transferred on the books to anyone. No 
transfer has been made of certificate 68; also dated 
(Jan.?) 11, 1908, for 81 shares. 

{ can state from my records when Mr. John L. 
Howard was elected vice-president and director of 
the Bellingham Bay and British Columbia Ry. Com- 
pany. I have now before me the minute book con- 
taimng the minutes of the Board of Directors and 
Stockholders of the Bellingham Bay and_ British 
Columbia Ry. Company; and I read that portion of 
the minutes of the annual mecting of the stockholders 
of the Bellingham Bay and British [473—155] 
Columbia Ry. Company pursuant to adjournment on 
the 26th day of January, 1907, which relates a the 
election of directors as follows: 


“RESOLVED, that the stockholders proceed to 


the clection of a Board of Directors to act for the 
ensuing year and until their successors are elected 
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and qualified. The following stockholders were 
thereupon duly nominated as Directors; William J. 
Dingece, Garrett, W. MeEnerney, 8. P. Smith, Frank 
o. Dim, D.O, Mills, Fein L. Hewatd and H. H. 
Tavlor. On motion duly made and seconded, the 
nominations were declared closed. ‘The ballots were 
thereupon cast for Directors and it was found aud de- 
termined that each of the nominees had the votes, as 
follows: William J. Dingee, 8,956 shares; Garrett W. 
McEnerney, 8,956 shares; 8. P. Smith, 8,956 shares; 
Frank G. Drum, 8,956 shares; John L. Howard, 8,956 
shares; D. O. Mills, 8,956 shares; H. H. Taylor, 8,956 
shares. The president thereupon declared that Will- 
iam J. Dingee, Garrett W. McEnerney, 8. P. Smith, 
Frank G. Drum, John L. Howard, D. O. Mills and 
H. H. Taylor, had heen duly elected directors of the 
corporation to act for the ensuing vear and until 
their successors were elected and qualified.”’ 

I have before me the minutes of the meeting of the 
Board of Directors of the company which immediately 
followed and resulted in the election of the officers 
of the company. That meeting was held upon the 
same day and immediately following the adjourn- 
ment of the stockholders’ meeting, and I read a por- 
tion of the minutes which relates to the election of the 
officers of the company. (Reading:) 

‘‘Said meeting was held immediately after ad- 
journment of the meeting of the stockholders of said 
corporation, held at its office at the hour of 11 o’clock 
A. M. on said dav. H.H. Taylor, President, called 
the meeting to order. John 8. Drum, Secretary, kept 
a record of the proceedings. There were present the 
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following directors: William J. Dingee, G. W. Me- 
fnerney, John L. Howard and H. H. Taylor. There 
were absent, Directors F. G. Drum, 8. P. Smith, D. 
O. Mills. On motion, duly made and seconded, the 
following resolution was unanimously adopted: 

RESOLVED: That Director G. W. McEnernev be 
and he is hereby elected Temporary Chairman. 

Director G. W. McEnerney took the chair and an- 
nounced that the election of officers was inorder. On 
motion, duly made and seconded, the following resolu- 
tion was unanimously adopted: 

RESOLVED: That H. H. Taylor be and he is 
hereby elected President of this corporation to serve 
for the ensuing vear and until his successor is elected 
and qualified. H. H. Taylor thereupon accepted the 
office. Director G. W. McEnerney thereupon vacated 
the chair and H. H. Taylor as President thereafter 
presided at the meeting. On motion, duly made and 
seconded, the following resolution was unanimously 
adopted: 

RESOLVED: That John L. Howard be and he is 
hereby elected Vice-President [474—156] of this 
corporation to serve for the ensuing year and until 
his successor is elected and qualified.”’ 

That portion of the minutes which fixes the salary 
of the vice-president reads as follows: ‘‘On motion 
duly made and seconded, the following resolution was 
unanimously adopted: resolved, that the following 
salaries attach to the officers of this Corporation: 
Vice-President, $125.00 per month.’’ There was no 
more than one vice-president. Ihave here the min- 
utes of the directors’ meeting of February 8, 1909, 


vs, Hrnest EF. Evans et al. 68d 


and that portion of those minutes which relates to the 
continuance of M1. Howard as vice-president shows 
that another man was elected vice-president. That 
portion of the minutes reads thus: ‘‘On motion duly 
made and seconded, the following resolution was 
unanimously adopted: Resolved, that Frank G. Drum 
is hereby elected vice-president of this corporation, to 
serve for the ensuing vear and until his successor is 
elected and qualified.’? That meeting did not im- 
mediately: follow the stockholders’ meeting of that 
year; that date of the stockholders’ meeting of that 
vear was the 19th of January, 1909. Asappears from 
the minutes before me, Mr. Howard was not elected a 
director at the stockholders’ meeting on the 19th of 
January, 1909. I have before me the minutes of a 
special meeting of the directors of the Bellingham 
[475—156a] Bay and British Columbia Railroad 
held on the 26th of March, 1908, and those who ap- 
peared at that meeting as directors were William J. 
Dingee, Garrett W. McEnerney, Frank J. Drum, 
fon, ower, ant El. Af, Vaylor: absent, 1). O. 
Mills; those gentlemen were present according to 
these minutes and acting as directors. 


[Testimony of E. H. Hammon, for Complainant. | 
Thereupon Kk. H. HA'M'MON was called as a wit- 
ness on behalf of the complainant, and, after having 
been first duly sworn, testified as follows, to wit: 
Direct Examination. 
IL am the general auditor of the Bellingham Bay 
and British Columbia Ry. Company and. as such my 
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duties are to keep the records of the accounts. I can- 
not say exactly how long I have been such general 
auditor. I have been connected with the Company 
virtually in that capacity for twenty years. In the 
course of my duties as auditor of that company I am 
required to make up its financial statements. The 
company has adopted as its fiscal year the fiscal year 
ending June 30th; our fiscal year ends June 30th and 
begins July Ist; for the fiscal year ending June 30th, 
1908, I prepared a financial statement of the condi- 
tion of the company, and I have a draft of it with me. 
I hand you the annual report of the Bellingham Bay 
and British Columbia Railway Company made to the 
Interstate Commerce Commission of the United 
States for the vear ending June 30th, 1908. The 
capitalization of the company: is $1,000,000; and the 
capital stock of the company is divided into 10,000 
shares of $100 each. On June 30th, 1908, and during 
the fiscal year ending June 30th, 1908, the bond in- 
debtedness of that railroad was $659,000; and the 
total amount of the floating indebtedness of June 
30th, 1908, was $262,843.42. The gross earnings of 
all kinds of the company for the fiscal year ending 
June 30th, 1908, was $225,630.88, and the operating 
expenses, including depreciation of equipment 
charged as required by the Interstate Commerce 
Comuiission, amounted to $169,650.99, which did not 
include taxes; the taxes amounted to $11,285.01; the 
fixed charges for interest on bonds [476—157] and 
on the floating indebtedness amounted to $43,272.00; 
and there were some miscellaneous deductions 
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amounting to $338.65. Taking into consideration all 
of the charges, the net earnings of the road for that 
vear were $28.98. 

Of the amount included in operating expenses for 
depreciation a considerable proportion was not act- 
ually expended and the actual cash result of the 
operation of the road is a little better than is shown 
by the figures I have just given you. Prior to that 
time we have never defaulted in our interest on our 
bonds, and have always been able to mect our fixed 
charges. On June 30, 1908, the length of the main 
line of the road was 49.47 miles and the sidings and 
spurs together were 18.06 miles. The equipment of 
the service of the road included 7 locomotives, 7 pas- 
senger cars, 188 freight-cars and 5 work-cars in the 
company’s service, such as caboose cars and others; 
total number of cars, 200. The gasoline motor car 
was not bought at that time. It was subsequently 
acquired, J think, in 1909. We had none in 1906 or 
1907. When you spoke of a motor car I supposed 
you meant a motor car for carrying of passengers 
such as we have now, with a capacity of some 80 pas- 
sengers. Any motor car that was traveled on to 
Kendall previous to June 30, 1908, was a little work- 
car that carried perhaps 2 persons. J have never 
ridden on it myself. That is the kind of car vou are 
speaking of. It is sometimes known as a railroad 
automobile, but is included in the work equipment. 
The earnings of the various divisions of the road were 
not kept separate. The road runs from Bellingham 
to Sumas, in a northerly direction from Sumas, which 
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runs in a southeasterly direction. It takes a sharp 
turn at Sumas, which makes practically a ‘*V”’ of it. 
The first is known as the eastern extension. I do not 
know whether the other is known as the Western 
division. I cannot segregate the earnings of these 
two portions of the line. They [477—158] have 
not been separated. The total receipts from the pas- 
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senger train service, which includes passengers’ ex- 
cess baggage, mail, express and milk carried on pas- 
senger trains during the fiscal -vear ending June 30, 
1908, was $70,600.71, and the gross freight earnings 
for that year amounted to $135,622.46. On the books 
of the railroad there does appear an obligation to 
the Northwestern Portland Cement Company, but it 
is not $10,000. I cannot tell vou how much it is. | 
have not the books here. My memory, which is sub- 
ject to correction—I don’t swear to it—is that the 
eross amount of the obligation is a little under $9,000, 
but is subject to a deduction of about half that 
amount for the construction of a spur into the pro- 
posed cement plant at Kendall which was constructed 
fox the Northwestern Portland Cement Company. 
That spur, so far as our road defrayed the expenses 
of its construction, has never been paid for. There 
is still an obligation on our books against the North- 
western Portland Cement Co.; and whatever expense 
that incurred on constructing that spur has not vet 
heen met by the Northwestern Portland Cement Co. 
The remaining portion of this sum, a little less than 
£9,000, was an obligation incurred by the Bellingham 
Bay and British Columbia Railroad Co. It is my 


us. Hrnest H. Hvans et al. 689 
(‘Testimony of EK. H. Hammon. ) 
belief that that obligation arose out of moneys ad- 
vanced by the cement company to our company to 
purchase a locomotive, and the net balance of this 
account between the companies is a balance owing 
by the Bellingham Bay and British Columbia Rail- 
road Company to the Northwestern Cement Co. 
That really grew out of the purchase of some rails 
by the cement company which were used in the re- 
placement of the rails which were taken from the 
road of the railroad company, and which rails taken 
from the road of the railroad company were subse- 
quently used on the spur, that is, the old rails taken 
out from the main line of the road, laid in the spur 
and the new rails purchased by the cement company 
[478—159] were laid in the main line, and the dif- 
ference in value is the difference between the 
cost of constructing the spur and the amount 
oi the bill which was paid by the cement com- 
pany; it is my recollection that the bill paid by 
the cement company was for rails, and the rails, I 
believe, were new rails. Jt should not be understood 
that the cement company laid the rails on the main 
hne. The cement company merely paid the bill for 
the rails, the work was done by the railroad com- 
pany. The new rails which were purchased or which 
were paid for by the cement company went into the 
main line of the railroad, and the second-hand rails 
which were thus replaced were laid in the spur, and 
the cement company was charged with the value of 
the second-hand rails which were taken out in that 
wav, with other costs of construction of the spur. So 
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that it amounts to this, that the railroad owes the 
cement company something less than $5,000, I should 
say, we have an offset against this $9,000 claim con- 
sisting of the cost of constructing the spur. I think 
it is more correct to say that the money was advanced 
for the purchase of the rails than for the purchase of 
a locomotive, because it is my recollection that it was 
a bill for rails which the cement company paid. Still 
the transaction may have had some reference to the 
purchase of a locomotive, and entered into it in order 
to facilitate that purchase which was made about that 
time. I have no information of such points except 
such as can be substantiated by the records which I 
kept. My own knowledge on the subject is such 
knowledge as I have derived from conversation with 
other officers of the company. ‘My official relations 
do not concern the general policy of the company in 
purchasing locomotives or putting in new rails or 
matters of that sort. As to whether the facts are 
these that it was not thought that the equipment of 
the Bellingham Bay and British Columbia Railway 
Co. was sufficiently heavy to sustain [479—160] 
the transportation of the machinery which was to be 
used in the construction of the cement plant and that 
the cement company therefore advanced to the rail- 
road company sufficient money amounting to $10,000 
to purchase an engine of larger power than the Bel- 
lingham Bay and British Columbia Railway then had 
in service, I will say that this question does not lie 
within my province as general auditor of the com- 
pany. Iecan onlv say what my understanding of the 
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matter was, covered, as I say, in conversation with 
other officials. My understanding is that a heavier 
locomotive was expected to be needed, not to haul 
machinery to the plant, but to handle the product of 
the plant, when it would be established—the cement 
company—and it was out of that condition that the 
purchase of this locomotive came about by the rail- 
road company. It is a fact, as L have testified, that 
the cement company paid a bill for the rails; the 
necessity for them arose from the need or expected 
need of a heavier locomotive. The cement company 
did not buy the locomotive; it did not advance any 
other money than what I have spoken of—the amount 
of the bill for rails. It is not the fact that the Bel- 
lingham Bay and British Columbia Railway bought 
the locomotive and charged it to the account of the 
cement company. The cement company paid for new 
rails for the railroad company and these new rails 
were put in the main line of the railroad, and the 
second-hand rails were put in the spur track leading 
to the cement company’s proposed works. The 
cement company charged the railroad company with 
the amount of money which it advanced for the pur- 
chase of new rails, and, on the other hand, the rail- 
road company charged the cement company with the 
value of the second-hand rails that had been placed 
and were used inthe spur. I cannot say whether or 
not that was the consummation of that transaction 
and all there was in that, transaction involving these 
accounts between the two companies. The locomotive 
does not enter into the account at [480—161] all. 
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The railroad company went and bought that on its 
own account in anticipation possibly of the needs of 
the cement company; the money which the cement 
company paid the railroad company being the amount 
of the bills for rails was understood to be used in 
part for the purchase of the locomotive. That was 
the only connection T know of with the locomotive and 
these accounts. 

Cross-examination. 


The accounts receivable of the railroad including 
cash on hand as of June 30, 1908, amounted to $10.- 
999.57. The cost of the road June 30, 1908, was 
$1,481,590.56. The business depression began in No- 
vember, 1907. I do not remember that on our road 
there had been a laying off of business beginning with 
the spring of 1907. After Nov. 1st, 1907, the busi- 
ness of the road dropped off. Figures that I have 
given here are offered with the idea of affording 
some idea as to the value of the stock; there is noth- 
ing else that I can offer in that regard in explana- 
tion of the figures. As cost of equipment, I have 
charged $282,055.82. That is the original cost. De- 
preciation is not deduced from that account; it is 
sunply carried to operating expenses and carried as 
a reserve—that is, as a liability. In the lability 
items there appears this item: Equipment and re- 
placement, $19,227.49; that was the unexpended 
amount of depreciation charged to operating ex- 
penses during that year. 
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Thereupon EDWARD McGARY was called as a 
witness on behalf of the complainant, and after hav- 
ing been first duly sworn, testified as follows, to wit: 


Direct Examination. 

I reside in the city of Oakland, County of Ala- 
meda, State of California. I am acquainted with 
William J. Dingee. I think I first met him in 1894. 
Since 1894 I have been associated with Mr. Dingee 
in various corporate enterprises up to some time 
[481—162] in June, 1908. I have been associated 
with him in the Oakland Water Co. and the Contra 
Costa Water Co., the Standard Portland Cement Co. 
and corporation, the Santa Cruz Portland Cement 
Co. I think I was in the Northwestern Portland 
Cement Company, the North Hampton Portland 
Cement Co. and the Atlantic. I rather think I was 
associated with Mr. Dingee in all his cement enter- 
prises. He may have owned some other companies, 
though. But so far as my knowledge goes I was 
associated with him in these various cement enter- 
prises. While I was with the Contra Costa Water 
Co. I was secretary and later vice-president; it was 
through the influence of Mr. Dingee that I became 
such officer in that company. I was a director and 
also vice-president, I think, of the Northwestern 
Portland Cement Company; and in the Standard 
Company and in the Santa Cruz Company I occu- 
pied a similar position in each of those companies 
through the influence of Mr. Dingee. In the trans- 
acting of corporate business in these various corpo- 
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rations which J have mentioned I carried out the 
views or policies of Mr. Dingee. J acted at Mr. Din- 
eee’ dictation in my corporate conduct as director 
in these various corporations; and we called all of 
the meetings of these various companies; in partic- 
ular, the meeting of the Standard Portland Cement 
Corporation held on May Sth, 1908. 


Cross-examination. 


I acted under the dictation of Mr. Dingee in my 
capacity as director of these companies of Mr. Din- 
vee’s, regardless or without considering the propriety 
of the action which I was called on to take, but I 
would presume that the acts were all appropriate. 
i was there as a director, and occupied a fiduciary 
capacity toward the stockholders of the company. 

@. Did you consider that fact at that time? 

A. Well, I did as Mir. Dingee said, regardless as 
to whether I was carrying out the duties that were 
imposed upon [482—163] ime as a director, vet. 
presuming always that My. Dingee told me to do 
what was right. I would not have done anything 
that would be criminal in any matter. I would have 
done what anvbody else would who was placed in 
there bv a person who owned or controlled the cor- 
poration that I was interested in. I would not want 
to go so far as to do a erimimal act. The fait 
the matter is that I did not refuse to do anything he 
asked me to do. I presumed that Mr, Dingee would 
not ask me to do anything that would be wrong or 
criminal. J considered, in a measure, the propriety 
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of the acts that I was called upon to do as a director, 
but I was impressed with the fact that I was to do 
what Mr. Dingee told me to do, and that was the 
sum and substance of the matter with me. J owned 
some shares of the Northwestern Portland Cement 
Co. in my own right—not shares that I held for 
someone else, but held on my own account, and lke- 
wise in the Santa Cruz and the Standard. There 
were two North Hamptons, a North Hampton of 
California and a North Hampton, I think, of Penn- 
sylvania—or may be it was New Jersey. I guess it 
was New Jersey. I have some in the Delaware con- 
cern. It is an eastern concern. I own stock in the 
Atlantie. 


[Testimony of L. F. Young, for Complainant. | 


Thereupon L. fF. YOUNG was called as a witness 
on behalf of said complainant, and after having been 
first duly sworn testified as follows, to wit: 


Direct Examination. 


I am the secretary of the Santa Cruz Portland 
Cement Co., the Standard Portland Cement Co., the 
Standard Portland Cement Corporation and the 
santa ‘Cruz Lime Company. ‘My office is in the 
Crocker Building, in this city. JI am secretary of 
each of these companies individually. I am not the 
secretary for them as a mass of corporations, but 
for each company or corporation separately, each 
of these companies keeps its accounts and assets sep- 
arate from those of the others. I became secretary 
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of these [488—164] various cement companies 
about the middle of May, 1907, at the instance of 
William J. Dingee. William J. Dingee controlled 
these companies at that time. As such secretary [ 
was familiar with the affairs in 1908 of the Stand- 
ard Portland Cement Corporation and the Santa 
Cruz Portland Cement Company. The two docu- 
ments which you exhibit to me and ask me to state 
whether they were correct and accurate representa- 
tion of the condition of affairs of each of these cor- 
porations on April 30, 1908, one of which is the trial 
balance of the Santa Cruz Portland Cement Co., 
dated April 30, 1908, and the other of which is a 
trial balance of the Standard Portland Cement Cor- 
poration, dated April 30, 1908, I will say, from my 
knowledge of the affairs of the companies at that 
time, are correct. 

Mr. DUNNE.—I offer these in evidence. 

The MASTER.—The trial balance of the Santa 
Cruz Portland Cement Co. will be ‘‘Complainant’s 
Exhibit 11°’ and the trial balance of the Standard 
Portland Cement Corporation will be marked ‘*Com- 
plainant’s Exhibit 12.”’ 

Thereupon each of said trial balances was received 
and read in evidence in said cause, and was and is 
in the words and figures following, te wit: 
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[Complainant’s Exhibit No. 11.] 


“aera CRUZ PORTLAND CEMENT COMPANY, TRIAL BALANCE, APRIL 30th, 1908. 


Weltem J. Dingee.............$ 117,488.13 
Sandestandardizing Plant....... 494.64 
Meee movlan ................ 150.00 
Wieee &% Bachman............ 625925 .93 
Mee rs... wee 900.00 
Peed) Doss................ 161.59 
Paeerinre and) Fixtures......... 1,200 250 
Merchandise—Over and Under 

5 5 1968 .T'7 
Mei returning)............. 10,628 .49 
G@memruction Building.......... 125267 295 
Mw ee eee 30,873.50 
@la@mms and Allowances......... 7,492.83 
Me@ehmery and Plant........... 6905, 152. 12 
Girton «................. 8,528 82 
Manufacturing Expense ....... 58,241.01 
MI ee 199303 .59 
Meee ww ee eee Sa 732.71 
Merwe eee 112.50 
[484—165] 
Uw we . 97880956 
(eeenng Expense ............ 561.57 
MU ws ee 266.14 
Memerepense ................. 2088 286 
WE ce eee 96,922.87 
[eeeeand Insurance............ 956.40 
Salaries and Expense Salesmen.. 678.70 
Standard P. Cement Corp....... 73,440.89 
Memeitic P. Cement Co.......... 210,814.78 
Western Bldg. Material Co..... 10,528.65 

Bldg. Material Co. Sepcial. 31,508.84 

Memeciated Oi] Co.............. 2,145.42 
Went Speical................ 3.45 
Memerican Bridge Co........... 135,124.12 
Weer. Messer & Son............ 2,544.09 
Southern Pacific Co. claims..... 43,094.78 
@ean Shore Ry. Co............ 402.50 
Memoretti .................... 250.48 
Humboldt Contracting Co........ 75. 
Jno. A. Roeblings Sons Co...... 66.89 
Mee DrOS. .................. 3,284.87 
Meee. Muhs.................. 50. 
Mealy Tibbets Const. Co........ 494.90 
Ocean Shore Ry. Co. Spl........ §,545.75 
Wieerern Calcium Co............ 2,989 .56 
Si Weed Eng. § Mch. Co..... 3.30 
Mer. Seasrave................ 168.65 


inti Gi. Baehnidn.........2. $ 22,865.02 
Ewa QeEGAr¥ 2... ee... 4,000 
ON ae Rise a ely cn v6.13 
PrGienise . nc eee ces 45,689.08 
I 0.0 os ss en 1,002, 12 
ARM Se ecgnt wccue vn Seka eee a 6. 72 
Pay -roll—-Spevial ............4. 1,249 .95 
NA coe ee ould aw ss oe 43,210.38 
CUS: ae... ee vn wee 1, Lene, 

a Ee eae 2 1,350. 
EE i Ae ee 179,356 
JEN. | Ei gad oe ee 1,107,000 
Pe Peele . 2. cc eben ees 1,125,444 .S4 
Capimal tom ................ wOOOOD 
MmGrimmeseern P. Ge. Co........ 103,283.33 
Normmanipton P. Ce. Co......... 1,000 
Samu Gre Wine Co. ........2.. 40,730. 
Tee TS ee ee ees 3,08e), Oo 
MOM, oer ae heck Aly ah srtnneey 46,448.21 
ery TOA Mes... es... 1,294.37 
Western Bldg. Mat. Go. Genil.... D802 . a 
OP ee Tiere Orgs... kee oa ee 66.80 
Pac, Hdwee & S@eel............. 490.21 
Benns Bigs, Wags. ..... sa... io 
E. L. DuPont deNemours Powder 

CERI oc: 5 eee ee 4,961.30 
enter Mrom Rees. ......2..0.05. oes son 
Gemeral EMCcmie ..........25... 274.13 
pm GM OG. eee ees. 194.90 
Ee “Rea... ee Bye igs) 
els CMeMVeTS... 22... 21. c anes 3,026.80 
wanidendmaes, Co.............: Lopes 
Westinghouse Lamp Co......... 386.44 
Vesting wouse Elec. & Mito. Co... 136.07 
Grewscer Ste PCO... ww. we 148.95 
i. WeCook Belting Co.......... 23.67 
sieekton Jron Worss.......... 39.02 
J iar. CCS ae 95.99 
Greet stiin Co... 6... es 933.53 
Pelton Water Wheel Co........ 29 95) 
Me A OO. ois es a ss Terre o9 
Seminger Tramster Co......... 16.80 
re OI CO... oe eee een ee. 1,222.09 
Gromt Powder Co.............. 350.00 
Southern Pacific Co: Brt......... 43 007 sk 
Dunham, Carrigan & Hydeun.... oy) 1S 
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Miaterhomee@:, Price............ 
Coa-rvCounties Elec. Lt. Co..... 
Davenport Lt. € Power Co...... 
Sminmurd Bhec. Company........ 
Bon sotesemime CruzCo........ 
American Sh. & Tin Plate Co.... 
ee i Stimte vant... .....ace.s.. 
(gat. Gas © alec. Corp.......... 
Olson-Mahony Lumber Co.....<-. 
Wee ricer... . oo. ..cseee se 
Tomclser Week Go... . 2.5... 6.046. 
Souilern® Pawitic Co........2.. 
Coast Dairies Option........... 
A GIFGM «ee eve eee 
[485—165a] 


ns 


3.60 
.00 


09 


oe 0) 
06 
00 
. 06 
20 
.30 


00 


$8,032,643 .95 


[486—165b ] 


Roberts @ Chittendew.......... 488 .95 
Phen y Gallet Ge"... 167 24 
Ganitberlain Coal Co... ....06.0. 225.53 
Big, GCMeGR POWE... 2... cctkca 72.00 
Unioh Iiliggtlwe:.........08 16. 
Pace, Rolling Mills Co.......... 2,987.00 
Wer. Willer Con... ..c..2 ee 078.01 
Crate Goes... 2 1,490.49 
Graton & Knight Mfg. Co...... 963.16 
Oteaaslivre Igy... oo... .... 2a 490.75 
Davenport Cash. Store...0.cee.. 30.20 
Loma Prieta Luinber Company.. 2,554.32 
Harron, Rickards and MeCone... 90.49 
Pages Dol Wiilks.......... 008 71.250 
mors, Winme, Bose... .. a. 6) ee 200,000. 
Western Builders Supply Co.... 141.50 
most. WN. abit % JOO. ae... 2. 154.50 
Brooks-Fallis Elee. Corp....... 31.69 
om Me Mboustti.........22.. 58 830.96 
jigiiice@m Sios. ..... sc... se eee 590.50 
Shattuck & Desmond Const. Co.. 477.35 
Tubwer verdlage Co.......0.-2. 736.27 
HhetMaya Joumnal...........2. 20. 
ose “Pre Bisel Co.........288 121.85 
Cr ie Jiesselvin GMEO.. .s.sue ss $25.29 
Santa Cruz Elee. Lt. and Power 
COMP. ee as ee 92.25 
Das. “lips @ Pills. ......5 303.50 
Palser-Vepier Co.........:c088 70.88 
remleen lige. ............ 00 320 
Althof @ Batils..........2) ae 9. 
HM. E, oi. oo... 14.20 
Henry ®. Worthington ........: 641.54 
ries Gro@ier @...... 222 21.62 
Westinghouse Air Brake Co..... 14.28 
Coast.Dairies & dvand’Cow....... 1,703.37 
Pmeiit Wenee Const. Co........ DS. 
Brirrone: Wage Co. .........508 160.— 
Pacifie Coast Undertaking Co... 9.50 
CBROMMS CHC. ee ce si rans 
w) NI os ee 25.03 
The tolTnes Ive, Go... ......0% 14. 
J, Ml. PON GISON)..... . ina eee 13.50 
Geli ft, Wire Clothe Coy... ... 25. 58.56 
arbison Walleer Ref. Go....... 1,138.39 
Srriat Beery OO... ..22a.q0e ee a 
$8,032,643 .95_ 
| 
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STANDARD PORTLAND CEMENT CORPORATION. 
TRIAL BALANCE, APRIL 30, 1908. 


Me ELCNSHAW.......-....0005, 1,750.00 
Mmurniture and Fixtures......... 500.00 
Merchandise—Over and Under- 

oS rere 7,844.82 
Meeks (rettirning).............. 18,886.31 
MPPISSION ........--.. cece 62.43 
Wiaims and Allowaneces......... 1,275.54 
Machinery and Plant...........5,014,948.04 
MI etION .... 1.2... e ee ee ees 5,842.09 
Bermutacturing Expense ........ 33,038.20 
ea 39,588 .64 
ee 58,622.28 
YS 7,670.61 
A 799.04 
OO Se re 110.60 
ye ce ee 5,390 
MMPMEIICTIS® 1... ee 591.05 
oc, SUNT ea OFZ 0) 
maxes and Insurance........... 2,092 189 
meeantic P. Cenvent’Co.......... 8, 090526 
Santa Cruz Portland Cement Co. 

cs Ne PASIAUOLOR 
mvestern Bldg. Material Co..... 78,549.78 
Western Bldg. Material Co. Spe- 

ss sa liad 261 
Meeerctered OI Co... 2... ce ees 12,000.00 
Mem Lumber Co. .............. 317.38 
Me aTQ NOUN CO. oe... ee eee ee 10263 
Bay Counties Power Co......... 15,352.35 
0 SES 326.44 
Bowers Rubber Works.......... del ol 
wal. Paper & Board Co........ po 299 
meal Portland Cement Co...... 43.90 


Willian 3). Witieee.. 2.2. sen. 
living 2. GachinmeyT....... Reyiars 
Poa Wee Oe yy 8 eee e wae ees 
Tae OS Derry. oc. ce eG ee 
eM, MEDITISOM sci. cade se Sa eek 
eGmits ail WWOSS 64 saa ca on nace ee 
Merchandice 
Pay-roll 
Wetueaaee Sk sn en oe oe 
Interest. Receivable 
COMROMen I. Gi se cd ee 

ch eon Ju 
eemtas@ruz Iam¥e Co........2.2% 

. OP, OdeientCo........ 
Nee P. CGWPORt Cow. ...5.... 
Northampton P. Cenent Co...... 
(CULE) > Di a aan eee a a 
WS, Eee EO! eae ce ee ww ee oo 
LCS a a erie a aan erracnee 
Capital Stock 
Western Bldg. Matl. Co. General. 
Surplus 
pena, CO nea ie aces wale es 
A. Hatt Warehouse & L. Co..... 
ice O.. Io. AMES CO... cose s cee 
penis ros. Gag Co..........-. 
E. 1. DuPont de Nemours Powder 


eoeeereeo eee we oe ee ee eo 


iInerGma, Tron NMS. 2... ace ee es 
Meese & Gottfirrénd Co.......... 
@Meneial Wiee Co... hc cee 
A Es. Ree 
Bymerican Bridge Go. .........4. 
milis-CHm@lmiers CO... 2.20 sean 
Westinghouse Lamp Co........ 
MP. ioPeOoser & SON... 2... ess. 
Fairbanks Morse & Ce........ ee 
Westinghouse Elec. & Mfg. Co... 
Wraniondekubber Co......6..... 
Mier CTA GO: GO... ee ce ees 
Pree Comm Delmme Con... .6 a5. 
BON OOS occ: vades «ein ake 6 iiaes 
ue OC UOMMILOMMIVIKS... . ccieec sus 


Jno. \. Roeblings Sows Co...... 


ee Cried Co... .. 2.22022. 
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96 
13 
85 


19,571. 
24.493, 
8,580. 
9,000. 
1,000. 
201.51 
66,476 .49 
18,106.18 
60.16 
6,330. 
120. 
720. 
14,980. 
73,440. 
6,950. 
4,150. 
515. 
315,230. 
272,000. 
4,000. 
696.8 
670,426. 
360. 

86. 

155. 
11,316. 


00 


89 


30 


75.56 
1,858.85 


212.50 


GC Ww 


ot 


SO Ct om UT Ow 
Woe Shp es) 


Lo 


Oe 
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[487—165c] 


S. Tae Oi@er 2. We... 5.550 1,259.85 
Vallejo City Water Works...... 254.00 
sowtherm, Pacifie Co.1........0.. 10ja226 a 
Dunham, Carrigan & Hayden... 2,295.80 
We P. miwier We (er... 2 eee 371.86 
Port Coste Litmber Co.......... 3.00 
Graton, © Finght BP.'Co......7, 3,959.85 
P.O Sa ili...) ee 10.25 
Ege. "OM h heer Com. . osccac oo 5.39 
Waterhouse @ Price Co........; 249.25 
Wpeph Ibevinsom......2: 1.40508 d1.75 
Paoiicewiatle Co... ... ia. oe eee ot 
Tew laSen....... 0a eee 139 
WS COMIC CO... . eens vee 288 4S 
United Sheet Metal Works...... 23.58 
TMT ONO caces coe = cuss eo 2 Oe 1.23 
Sehwabacher-Frey Stationery... 6.30 
Balver- Water Co...... cee. ee 63.74 
; weuby™Suietle @ "wea Co......... 73.98 
Tee SOU OUMENE ws og ee es co eee 7.50 
MonitorPwblishimgeCo........., 25.00 
(VeoeS POMIETICl.. . cn. 5.5 oe: 2,500.00 
I. G. Eatery (Tag Goll)... 2... 2,094.25 
$5,560,008 . 22 $5,560,008 , 22 


Q. I will ask you to look at this memorandum of 
stock transfer, this memorandum having been 
checked up by yourself and Mr. Pringle, and tell me 
if that correctly represents the facts therein recited 
(handing). A. It does, 

Mr. DUNNE.—I offer this memorandum, gentle- 
men. You are familiar with it. I will ask Is 
Honor to mark it as an exhibit on behalf of the com- 
plainant. 

Said document was thereupon received and read 
in [488—165d] the above-entitled cause, and is 
th words ah@ Tigwtes, gs TollowWs, 1o aid: 
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[Complainant’s Exhibit No. 13. ] 


MEMORANDUM RE STOCK TRANSFERS. 


NORTHWESTERN PORTLAND CEMENT COMPANY. 


1906. 
Aug. 30 Shares issued Directors as 


Total number of qualifying shares ........ 5 
Sianes) .) cn. sss.o;-. oOOO® I. A. Baehnieiy............. 49995* 
Sept. 28 
50000 
Cancelled 
Shares. Name. To Whom New 

1906. Issued. Certf. Shares. 
Oct. 30. *49995 #6 I.A.Bachman F. A. Losh, Tr. 10 9000* 
=e 11 9000 
. 12 750 
13 750 
Win. J. Dingee 14 15245 
I. A. Bachman 1s) 15250 
49995 

[489—166 } 

Cancelled Cancelled To Whom New 

Shares. Name. Certificate. Issued. Certificate. Shares. 
1906. I. A. Bachman sar 3 
Dee. 12. *9000 ap lO i 18 3 
a 19 > 
zs 20 5 
oy 21 8 
- 22 out 10 
3 out 10 
i 2+ 14 
S 25 out 25 
” 26 out 25 
a 27 42 
. 28 out 50 
. 29 out 50 
fF. A. Losh, Trustee 30 8750* 
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Cancelled Cancelled To Whom New 
Shares. Name. Certificate. Issued. Certificate. Shares. 
#8750 F. A. Losh, Tr. #50 L. Migliavacca #31 out 10 
A. Mighavaceca ae Out 5 
C, Mighavacca 33° out 5) 
1. A. Bachman 34 10 
. on w) 
Ye 36 5 
E. Q. Churehill 37 out 7 
et 38 J 
te 39 i 
: 40 i 
: 41 7 
Benj. Bradshaw 42 8 
- 43 3 
BY 44 O 
o 45 > 
He 46 ont 3 
PA. Lesh, Trustee Fi S660* 
8750 

1905 

feu. *“So¢0 F. A. bosh, Tr, 247 Jolin L. Nomert, Tr 31 250 
“ 52 30 
‘ 33 30 
“4 J+ 190 
FE. A. Losh, Trustee 5m) SOUT 
S660 


dan.7. "S160 F.A.Losh, Tr. 2550 Clarissa F. Hamilton 256 ont 2820 


F. A. Losh, Trustee 57 byssus 
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Cancelled Cancelled To Whom New 
Shares. Name. Certificate. Issued. Certificate. Shares, 
Jan. 15. *7940 F.A.Losh,Tr. #57 John Moore #62 out 10 
F. A. Losh, Trustee 63 79307 
7940 
Fameis, “(930 F.A. Losh, Tr. #63 Ernest EK. Evans #64 150 
i 65 150 
i 66 150 
FP. A. Lesh, Trustee 67 7480* 
7930 
Feb. 8. *7410 I. A. Losh, Tr. #67 Solomon Gump #86 50 
Alfred 8S. Gump 87 out 20 
Poe. oshy, Tr. 88 7410* 
7 £80 
Feb. 13. *7410 F.A.Losh, Tr. #88 Katherine E. Murden #90 out 10 


Feb. 15. *7400 FP. A. Losh, Tr. #91 


mel. 16. Pn oo Ir gees 


Ss. A. Boyd, 
Seey. 94 
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PP Asboshy Ti: Au 7400* 

7410 
Mfenrietta KE. Clerk #92 out 50 
Bra. osh, Tr. 93 Toou™ 

7400 
Samuel Boyd, Seey. #94 8350* 
IkWis Lewis 95 out 25 
Be WwW. Donets 96 out 20 
Huanna H. Noyes lee 20 
Julia R. Noyes oS“ 30 
Frank G. Noyes SE Sie 20 


= 
= 
= 
4+ 
S 


i 10] 5) 

ae 2) 

: ne 5 

104 5) 

: 105: a 

i 106 5 

Gye. -*¢ 5 

Hs HOS. D 

L. F. Boyd, Secy. 109 7150* 
7350 
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Cancelled 

Shares. Name. Certificate. 
Feb. 26. *7150 S. A. Boyd, Secy. 7109 
Mech. 1. *7060 S. A. Boyd, Seey. 111 
Méh. S. *7000 S. A. Boyd, Seem geils 
Mch. 14th. *6990 5S, A. Bo¥d, Seey. 4115 
Mch. 14th. *6890 S. A. Boyd, Seey. #120 
Mch. 25. *6840 S. A. Boyd, Seey. #128 
Meh. 28. *6830 S.A. Boyt, Scew, 2130 
pr. 1. *6780 5S. A.domd, Secy. Gels 


[492—166c] 


Cancelled To Whom 


Issued. 
Nat. Raphael 


S. A. ord, Ser 


RK, C.°6aird 
S. A. Boyd, Secy. 


Vietor M. Reiter 
S. A. Boyd, Secy. 


S. A. Boyd, Seey. 
G. Migliavaceca 
Inv. Co. 


«sé 
ce 


té 


*. R. Sieakett, Tr 
Thomas Graham 

Jennie Hanulton 
A. 3. Boyd, Secy 


Joseph Marin 
S.A. Bowd, Sees. 


William J, Whitney 


May Anna Haley 
S. A. Boyd, Seev. 


J. A. Sidey 
Ss. A. Bovd, Seey. 


New 
Certificate. Shares. 


#110 
111 


me 
115 


114 
115 


out. 


out 


out 


out 


out 


100 
7050* 


ro rm vo 
qi Ct Cr On 


to 


ao 
co 
= 
i=) 


ie) 
SS) 


Apr. 


Apr. 


sep. 


Apr. 25, 


Apr. 


apr. 3 


May 


ie 


te: 


La 


9 


is 
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Cancelled Cancelled To Whom . New 
Shares. Name. Certificate. Issued. Certificate. Shares, 
*6770 S.A. Boyd, Seey. #1387 Mary A. Mathews = 138 20 
J. B. MeNally 139 out 20 
S. A. Boyd, Secy. 140 6730* 
6770 
“6730 5S. A. Boyd, Seey. #140 Elise S) Dagis 141 out 10 
142 “ 10 
las * 10 
144“ 10 
ide. * 10 
146 6680* 
6730 
*6680 S. A. Boyd, Seey. #146 Samuel Martin 147 out ~=100 
Cc. W. Camm 148 =“ 100 
F. E. Booth 149 “ 100 
Newman Bros. eo 50 
Edward McGary to 175 
6eé ce Be ¢¢ 175 
S. A. Boyd, Sec. 153 “  S5gs0. 
6680 
*5980 S. A. Boyd, Secy. #153 George R. Gay 161 out 20 
Engelbos Weise ies * 20 
Kristianna Wiese es" ** 10 
A. HH. Fs 164 * 50 
KE. H. Temple 166“ 10 
R. A. Hills 165 “ 50 
S. A. Bpyd, Secy. 167 5820* 
5980 
0820 5S. A. Boyd, Secy. #167 Edw. MeGary 168 out 80 
Hom “ 80 
S. A. Bovd, Secy. 170 5660* 
5820 
*9660 8S. A. Boyd, Seey. #170 S.A. Boyd, Secy. lil 6170* 
toy BL A. Losh, Tr. i Wn. J. Wimece, Tr. 72 990 
750 ne 13 
(J. L. H. Tr. #188-850) 7160 
7160 (ek. "¥. “ 2. 189=740) 
June 7, 1907. 
“6170 S.A. Boyd, Seey. 171 Annabella Buckland 175 out 20 
S. A. Boyd, Seey. 174 6150* 
6170 
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Cancelled Cancelled To Whom New 
Shares. Name. Certificate. Issued. Certificate. Shares. 
May 1. *6150 S. A. Boyd, Seey. #174 Dr. Ml. Herzstein #175 out 50 
S. A.Wo7yd, Seer. 176 6100* 
6150 
May l6. *6100 S.A. Boyd,Secy. Bie L.F. Young, Seer. 152 6100* 


Mav 22. *6100 L. F. Young, Seey. #182 Jeanne L. Hopper 183 out 10 


L. F. Young, Seex. 1 6090* 
Mav. 31. *6090 L..F. Young, Seey, 1864 Emily M. Jenks 185 out 10 
Clava. A. Hutchins 6 “ 10 
L. I. Souwng, Secy. 187 GO70* 
6090 
Jiume21. *6070 L. FP. Young, Se¢y. 2167 Ernest W. Batley 190 out 10 
L. F. Young, Secy. 191 6060* 
6070 
Awe 26. “C080 L.P. Noung, Sé¢cy. FIN VP. J. Milkon 192 10 
L. F. Yotine ear 195 6050* 
6060 
1968. 
Mch.@5. *6050 L..-. YoungeSecy, 9193 LL. F. Young; Seey. 167 6060* 
10 T. J. Wilson 192 
6060 
May 25. *6060 L.F. Young, Tr. #197 
190 J. &. Howard of kb. Fy Young Seey. 200 900 
250 Sidney Smith ie i : oui 5710 
30 Geo. W. Speneer v4 
30 RR. Stockett, Tr. 125° de. MH. Moseherry Ege 390 
10 Thomas Graham 126 
10 Jeannie Hamilton 127 
10 Charles D. Rand 154 
10 i = . 155 
1) 156 
10 s 157 
10 iw ae 158 
30 Frnst LE. Mvans 160 
50 Wey 
70 Adam L. Rusell 180 
150 A. Wenzelburger 196 
30 D. Mi. MeKay i 
6960 6960 
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us. Hrnest H. Evans et al. 10% 


Caneclled Cancelled To Whom New 
Shares. Name. Certificate. Issued. Certificate. Shares, 
1907. E. £. Evans #68 1000 
Jan. 1S. 9000" I". A. Losh, Tr. #11 o 69 150 
‘ 70 150 
eS Wa 150 
Sidney Smith m2, 250 
D. M. MeKay 3! 30 
Geo. W. Spencer 74 30 
Helen L. Howard 15 1000 
- 76 1000 
a oF 1000 
as 78 1000 
iS 79 1000 
wv. LL. Sebamtt 80 100 
John L. Howard 81 2140* 
9000 
wane 2S. “2340 J. L. Howard #81 Jeane S.Schoommaker 82 50 
Edith S. Howard 83 50 
John L. Howard 84 40 
on 85 2000* 
2140 
Meh. 27. *2000 J. L. Woward ged ©. 8. Gavan I3isonmt. 109 
J. L. Howard 132 1900* 
2000 
1908. 
May 25. *1900 J. L. Howard 132 
200 J. Li. Howard, Tr. ol 
30 “ D2 
30 e 53 
0 EF. -E. was G35 
150 66 
1000 ss 6S 
150 “ 69 : 
1000 Helen L. Howard fas) 
1000 es 76 
1000 ve ae 
1000 a 78 
1000 Y 79 
100) J. La. Sehinitt 80 
50. J. L. Schoomaker Se 
30 Edith L. Howard 33 
40 J. lL. Hoafend, Tr. 8% 
250 Jo, Howarn, Vr. 188 Ii) ®oung, Tr. e199 9150* 


9150 
[495—166f } 
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RESULT. 
Cancelled Cancelled To Whom New 
Shares. Name. Certificate. Issued. Certificate. Shares. 
1908 Walter H. Cole, 
Dec. 24. 9150 L. F. Young, Seey: 22100 Secy. spe07 15760 
900 “ 200 
5710 
15760 
STOCKHOLDERS. 
AS NOW SHOWN BY NORTHWESTERN 
BOOKS. 
Page. Names. Shares. 
6 Tl mM. Wie... 5... 15420 
8 Willraaw J. Dimeee........ .........5 15245 
9 Purana WICGARF we eee 430 
18 Walter H. Cole, Secretary............ 15760 | 
19 Walter H. Coke, Ttitstee............. 776 
28 Hames: A. Bailey, ..........2...005- 10 
93 Wim. Mt. "Cemnom. .. 0.0... ee. 1 
94 Joseph FH, Readem.................. 1 
94 cmomes Wi. Wy... 2... oe. ee ee; 1 
94 Daneam A. eke... ees 1 
95 I, GR. G@meterige:....... ets, cs O00 
95 Anmdicw ID. Iiimine......5....-5.50. 9) 5) 
95 Walter H. Cole... e980... ak, 2 
96 Mrs. Atitonwe Haisen............... 48 
7 Baowidy OL) Meme... ges... eee es 10 
3 Chora A. Hibeliiis.................. 10 
98 Mo, SE" WO oy eee 5) 
98 Jeanne fo, Hope... ......0.1.058 10 
99 Dr. Morfie Herstein................ o0 
99 BR. if. Wiggers ee ee 50 
99 W. BP. Went... 2.7) 2 eee a0 
100 ee VK MIME. ng, na RS, ee D0 
100 i. Eh, Temple, .....c2.42.. ae: | ee 10 
100 Mrs. Annabella Mary Buckland....... 20 


101 imigelbbos Wieser... 0.0.0.0... ee ee 20 
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Page. Names. Shares. 

101 ristiamma Wiese. ........2... 2.2... 10 

101 me Wel. Tee I ey eas. - 50 

102 Me witiam WSs... ee ees 50 

102 GiCO MMO WGN conc. ee ee ee 20 

103 Sommueh Wit. ........ 2... eee 100 

103 Cg yok N10) 100 

103 J, iil. 1200), a 17) 

104 J ee UC |) 40 

104 mise stevens Wavis................. 50 

MOMMRIEO. .......... 48928 

[ 496—166¢ | 

Browght Porward........ 48928 

Page Names. 

105 Wilham Jackson Whitney........... 2d 
% Wrawentina Melley.............20---- 25 
a SGU 10 

106 J CSCO). 0300 10 
- Clits (GH (i 100 

107 lieG. Mielmmaccatnv.(o........... 100 

108 POE pemeery Ae). gn ee ee ee 100 
a HCG Mae iueeeds oats ss ee + es 50 

109 wane Gr INOReS) ee ee 105 
Ricier time Werbem. ee ee 10 

110 slew INOMGG). .........-..-.5-- 20 
se ili le MOVES. 0... ee eee 30 

111 LUIS oS 25 
- vay. ew ee ee. 20 

M2 Ficiimeree Mn Olam. ..........22. 00 50 

ie Soe Con) 50 


MAMes: OND. |. ee ee ee eee 20 
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Page. Names. 
114 Keatheriné KH. Wlutdem,. >. 23. 10 
116 Clawisse. F'. Eligniiiignm, (“eee 220 
i. Johm MO@Ore ....¢.45. .. eee 10 
et 7 Ht. Bmmniley...........22555. 2 eee 16 
118 C. Theta. ..c. 2). Se... ee 16 
i Benjamin Bradsiiaw................ 3 
1G Cilamra, MIMS VOC @A ce ee eee 10 
vi ie. SP: . . ae ee 7 
120 Inasetence Moglhavacta...... .....0... 20 
* Angelina: Miglavaeea......... ....5. 10 


5000 


[Endorsed]: Filed Dec. 22,1911. ‘Southard Hoff- 
man, Clerk. By W.R. Maling, Deputy Clerk. 


No. 14,887. 

15,249. 
In U.S. Cireuit Court, Northern District of Cali- 

formia. 
Evans et al. 

and cross-title 
Standard P. C. Company. 
Complts. EXNHIBIT 13, 
Cement Co’s. 
H. M. WRIGH®, 
Examiner, 
Masters-Referee. 
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(Testimony of L. F. Young.) 

Q. I notice, Mr. Young, in this memorandum of 
stock transfers the word ‘‘out’”’ frequently written. 
What is the significance of that word? 

A. That was written there by My. Pringle in check- 
ing it over to indicate that the certificate which that 
stock represents is apparently out; it has not been 
cancelled ov pasted ‘back in the book; it is still out- 
standing. 

My present recollection is that I have resigned 
from the Northwestern Portland Cement Company. 
I became secretary of that company about the middle 
of May, 1907, at the instance of William J. Dingee. I 
find that I resigned on May 3, 1909. The book which 
vou exhibit to me is the stock certificate book of the 
Northwestern Portland Cement Co. I find there cer- 
tificates endorsed by John L. Howard. Certificate 
No. 54 is the first one I find. It is for 190 shares. 
It is endorsed: ‘‘For value received I hereby assign 
the within certificate to Standard Portland Cement 
Corporation, John L. Howard, trustee. Sig. O. K.: 
D. C. Norcross. Transfer to L. F. Young, secy. 
Standard Poftland Cement Cor. by L. F. Young, 
secy.’’ The cancellation marks on the face of it 
read: ‘‘Cancelled May 25, 1908, by issue of certificate 
No. 200, L. I’. Young, secy.”’ As to the references in 
this book to L. F. Young, secretary, the explanation 
is this: Where it says: ‘Transfer to L. F. Young, 
Secy.,’’ that means L. I’. Young, Secretary of the 
Worthwestern PortlandsCement Co. The D.'C. Nor: 
cross who identifies the signature of John L. Howard 
is the Mr. Norcross who is here present in the court- 
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room, the secretary of the Western Building Material 
Company. 

The next certificate turned in on May 25, 1908, for 
cancellation is certificate No. 72 for 250 shares, in 
favor of [498—166i1] Sidney F. Smith. It has 
this cancellation across it face: ‘‘cancel May 25, 1908, 
by issue of certificate 200, L. F. Young, secretary.” 
It bears the indorsement: ‘‘For value received, I 
hereby assign the within certificate of the Standard 
Portland Cement Corporation.’’ That was written 
in typewriting. Then this is in ink: ‘‘Sidnev V. 
Smith,’’ and underneath it: ‘Sig. O. K., D. C. Nor- 
eross.”’ And then in typewriting: ‘‘Transfer to L. 
F. Young, Secy. Standard Portland Cement Co. 
by L. F. Young, Secy.’’ I make the same explana- 
tion concerning that certificate as I did in regard to 
the last one. The language on the back of this cer- 
tificate in blue typewriting and in the following 
language: ‘For value received I hereby assign the 
within certificate to the Standard Portland Cement 
Company,’’ over the signature of John L. Howard, 
trustee, was not written by me, and when I received 
the certificate, that language was already there. 
Turning to the next certificate, the blue typewriting 
on the back of that in the words: ‘‘ For value received 
I hereby assign the within certificate to the Stand- 
ard Portland Cement Corporation,’’ was not written 
by me, or under my direction, and when that cer- 
tificate came to me that language was already there. 
The next certificate is certificate No. 74 in favor of 
George W. Spencer, for thirty shares. Across the 
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face of it, it savs: ‘‘Cancelled May 25, 1908, by issue 
of certificate No. 200, L. F. Young, secretary.’’ On 
the back of that, on the top, in blue typewriting, 
are the words, ‘‘for value received I hereby assign 
the within certificate to the Standard Portland Ce- 
ment Corporation’’; and also on the back of it, down 
below the blue typewriting in ink appears: ‘‘George 
W. Spencer” and “‘Sig. O. K. D.C. Norcross. Trans- 
ferto L. F. Young,secretary. Standard Portland Ce- 
ment Corporation, by L. F'. Young, Secretary.’’ The 
various explanations which I have heretofore given 
with reference to similar indorsements on former 
certificates are applicable [499—167] to this also. 
Mr. OLNEY.—If the Court please, so as to shorten 
this matter, we will admit that the following certifi- 
cates, standing in the following names and for the 
following shares, were endorsed in the same manner 
as these that have been read representing certificate 
d4, John L. Howard, Trustee, 190 shares. Certifi- 
cate No. 72, Sidney V. Smith, 250 shares. Certifi- 
cate No. 74, George W. Spencer, 30 shares. Certifi- 
cate No. 125, T. R. Stockett, Trustee, 30 shares. 
Certificate No. 126, Thomas Graham, 10 shares. 
Certificate No. 127, Gene E. Hamilton, 10 shares. 
Certificate No. 153, Charles D. Rand, 10 shares. Cer- 
thicase Wo. Veo, Charies D. Rand, 10 shares. Cer- 
tiheate No, 156, Charles D. Rand, 10 shares. Cer- 
tificate No. 157, Charles D. Rand, 10 shares. Cer- 
tificate No. 158, Charles D. Rand, 10 shares. Cer- 
tificate No. 160, Ernest E. Evans, 30 shares. Cer- 
tificate No. 179, Ernest E. Evans, 50 shares. Cer- 


714. = Standard Portland Cement Corporation 


(Testimony of L. F. Young.) 
tificate 180, Adam L. Russel, 70 shares. Certificate 
No. 196, A. Wenzelburger, 180 shares. 

Mr. BROBECK.—What is the admission with re- 
spect to that? 

Mr. OLNEY.—They are all endorsed in the same 
way. 

Mr. DUNNE.—What about Certificate No. 73? 

Mr. OLNEY.—Yes, Certificate No. 73, D. M. Me- 
Kay, 30 shares. 

WITNESS.—Except that it is written in hand- 
writing instead of trpewriting on the top. 

Mr. BROBECK.—It does not appear to be in the 
handwriting of McKay. 

Mr. DUNNE. 
there. 

Mr. NORCROSS.—That is Mr. MeKay’s hand- 
writing; at least I am pretty sure it is. Let me look 
at it. Yes, that is his handwriting. He is here in 
the courtroom and can identify it himself. 

Mr. OLNEY.—The first endorsement is entirely 
in the handwriting of Mr. McKay. [500—167a]| 

Mr. DUNNE. 
Mr. Olney, as to include the various explanations 
which the witness has given as to the various endorse- 
ments on the back of these certificates? 

Mr. OLNEY.—It simply includes the statement 
that he did not put these endorsements on there. 

Mr. DUNNE.—And that they were taken there 
when he received the certificates ? 

Mr. OLNEY.—Wait a moment, I beg vour pardon. 
It includes simply this: that the first endorsement, 


There is somebody’s handwriting 


And does your admission go so far, 
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namely, the endorsement to the Standard Portland 
Cement Corporation was on there when he received 
the certificate. | 

Mr. DUNNE.—And does it also include the fact 
that Mr. Noreross, the person who O.K’d the various 
signatures, was the Mr. Norcross of the Western 
Fuel Co. and the Western Building Material Com- 
pany—the same person? 

Mr. OLNEY .—Yes. 

Mr. DUNNE.—And the cancellation date, May 25, 
1908, as it appears for the certificates themselves? 

Mr. OLNEY.—The certificates all show the can- 
cellation date as of May 25, 1908. 

Mr. DUNNE.—And does it also include the fact, 
as stated by the witness, with reference to the use of 
the word ‘‘Sccretary’’? 

Mr. OLNEY.—No. 

Mr. DUNNE.—Myr. Young, I will ask you the gen- 
eral question, what explanation have vou to make 
for the use of the word ‘‘Secretary’’ upon all of these 
various certificates of stock which have Just been re- 
ferred to? 

A. The use of the word ‘‘Secretary’’ on the cer- 
tificate, written after my name is to indicate that that 
stock is 1n the treasury of the Northwestern Portland 
Cement Co. [501—167b] 

q. While we are speaking about that word ‘‘Secre- 
tary’? I wish to ask you this: I have noticed in the 
course of this tabulated scheme exhibiting the stock 
mievement thesphease “I. I’. Young, trustee’’; I 
would like to have you explain that at the same time. 
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A. The word ‘‘'Trustee’”’ was originally intended to 
designate the stock which stood in my name as trus- 
tee for Messrs. Dingee and Bachman, but at the end 
it became much confused and it became synonymous 
with treasury stock. 

Mr. DUNNE.—It is admitted that, if your Honor 
please, certificates No. 182, 51, 52, 53, 65, 68, 69, 75, 
76, 77, 78, 79, 80, 82, 83, 84 and 188 were all cancelled 
on May 25, 1908. That is correct, is it, Mr. Olney? 

Mr. OLNEY.—Yes. 

The WITNESS.—(Continuing.) Certificate No. 
132 is for 1,900 shares in favor of John D. Howard. 
It is cancelled May 25, 1908, by issue of certificate 
No. 199 L. F. Young, secretary. It is endorsed in 
the handwriting of John L. Howard, ‘‘May 9, 1908, 
transfer to the order of William J. Dingee, John L. 
Howard,’’ and immediately below that in tvpewrit- 
ing ‘‘Transfer to L. F. Young, trustee, William J. 
Dingee, by L. F. Young, his attorney in fact.’”’ The 
next is certificate No. 51 for 250 shares in favor of 
John L. Howard, trustee; cancelled May 25, 1908, by 
[502—167c] issue of certificate 199. Indorsed, in 
the handwriting partially of Mr. Norcross, ‘‘ transfer 
to the order of William J. Dingee, May 9, 1908”’’; 
and in the handwriting of Mr. Howard, ‘‘John L. 
Howard, trustee’’; and in typewriting, ‘‘transfer to 
L. I’. Young, trustee. Wilham J. Dingee, by L. F. 
Young, his attorney in fact.’’ The portion ‘‘transfer 
to the order of William J. Dimgee, May 9, 1906,’’ is 
in the handwriting of Mr. Noreross; and the signa- 
ture ‘‘John L. Howard, trustee,’’ is in the handwrit- 


us. Hrnest EH. Evans et al. Fisug) 


(Testimony of L. F. Young.) 
ing of Mr. Howard. No. 52 is for thirty shares, and 
is similar to the others. 

Mr. OLNEY.—I will state, Mr. Dunne, that I am 
more or less certain that they are all the same. We 
can look those up and make admissions on it after- 
wards. That will save time. 

Mr. DUNNE.—Very well. 

The WITNESS.—(Continuing.) Where it says, 
‘transfer to L. F. Young, trustee, William J. Din- 
gee by L. F. Young, his attorney in fact,’’—that was 
put on at my direction after the certificates came into 
my possession. I directed a young lady to typewrite 
it and I signed it. ’ 

The MASTER.—What are those certificates you 
are speaking of now? ‘This is not a repetition of the 
other matter, is 1t? 

Mr. OLNEY.—These are the promotion stock cer- 
tificates as distinguished from the bonus stock. 

The WITNESS.—(Continuing.) They are all of 
the same date. They are all cancelled on the same 
date, May 25, 1908. ‘These indorsements were made 
upon these shares of stock that I have last referred 
to, the second endorsement, the one under Mr. How- 
ard’s endorsement, under the direction of William J. 
Dingee, under these circumstances. I was directed, 
upon the receipt of this stock to put back one for one, 
or ten shares for each bond, into the treasury of the 
Northwestern Portland Cement Company, and to put 
back the balance of it in a certificate in mv name as 
trustee for William J. Dingee and Irving A. Bach- 
man. Wehad [503—168] at that time a large 
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safe deposit box which had 8 or 10 different compart- 
ments or 10 boxes, and each company was labeled and 
in each of these boxes I had the separate treasury 
bonds of each company. That is, at that time I had 
the treasury bonds of the Santa Cruz Portland 
Cement Company. I had treasury bonds of the At- 
lantic Portland Cement Company and treasury bonds 
of the Northwestern Portland Cement Company. [ 
was instructed to place these bonds back in the treas- 
ury box with the balance of the treasury bonds of the 
Northwestern Portland Cement Company, and I did 
so. As to when this stock came into my possession, I 
have seen a letter here which will give the date—I 
saw the carbon copy of it, the original I have not; its 
date is May 4, 1908. T’he stock there designated and 
the bonds there designated I received either about the 
4th or 5th of May, 1908. 

These bonds have never been listed among the as- 
sets of the Standard Portland Cement Company. 
These notes have never been charged among the lia- 
bilities of the Standard Portland Cement Corpora- 
tion; and the stocks have never been listed among 
the assets of the Standard Portland Cement Cor- 
poration. 

You asked me on what date those bonds came into 
my possession. It occurs to me now that the resolu- 
tion was dated May 4, so it must have been after that 
date. I surely would not take them before that time; 
it was between May Sth and Mav 25th; there is a let- 
ter dated May 4th enclosing stocks and bonds. Mv 
recollection is that they were divided up in blocks. I 
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did not receive them all at one time; it was about that 
period but I could not say as to the exact date; it was 
within a very few days after the letter of May 
4th—TI should say May Sth. 

The $1,800 note which was referred to in the course 
of the testimony of Mr. Howard was never listed as 
an obligation of the Standard Portland Cement Com- 
pany. 

The specific instructions which I was given by Mr. 
[504—169] Dingee as to the listing or nonlisting of 
these stocks and bonds were that they were not to be 
put on the books; they were to be taken care of by 
him before they ever became due—by himself person- 
ally. 

My attention was first called to Mr. Evans by re- 
ceipt of a letter dated Vancouver, December 20, 1907, 
written by EK. HE. Evans to William J. Dingee. At 
that time Mr. Dingee’s office was on the third floor 
of the Crocker Building of this city. We had offices 
on the eastern end of the building and his office was 
the most westerly office. Mr. McGary’s office inter- 
vened and then came mine. At that time Mr. Din- 
gee and I saw each other constantly. I have here the 
letter of Dec. 20th, 1907, to which I have referred. 
This is it. It is an original letter dated Dec. 20th, 
1907, signed by HE. E. Evans, a copy of which is in 
Mr. Evans’ deposition. It came at a time when [ 
Was opening the mail. I opened that with the bal- 
ance of the mail and I later called Mr. Dingee’s at- 
tention to it, and asked him if he wanted me to 
answer it or if he was going to give the statement 
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they asked. If I remember correctly, he indulged in 
a good deal of profanity and then he said, ‘‘ We won’t 
do anything with it now; we will wait a little.” I 
kept the letter on my desk and several days after that 
IT asked him if he was still of the same mind or if I 
should answer it, and he said ‘‘No.’’ Ata later date 
we received another letter which contained a copy— 
a letter dated January 6, 1907. This is the second 
letter and attached copy; all of this came by regis- 
tered mail. This second letter came at a tune when 
our finances were very severe; and by ‘‘severe’’ [ 
mean that in November, 1907, the panic was actually 
on full speed, and we were having a great deal of 
trouble and difficulty in gettmg money. Up to that 
time, nobody in the Northwestern had destroyed its 
general serenity, but when this came upon the hori- 
zon, Mr. Dingee was very much [505—170] _ pro- 
voked and excited about it. I again asked him if I 
should answer the letter. I think he said he would 
see. Then the matter being called again to his atten- 
tion, he said, ‘‘No,’’ he would take it up with Mr. 
Howard. In the month of February, before the 
10th of February, 1908, Afr. Wenzelburger called at 
the office and presented certificate No. 64 of the 
Northwestern Portland Cement Company and 
wanted it transferred into his name. As this stock 
stood in the name of Ernest EK. Evans, I asked him 
if he came on behalf of Mr. Evans, and he said no, 
he did not. He said he just wanted that transferred 
into his name. Then he presented me a card. I see 
there is one card here with his name on it. I thought 
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he presented a card saying, ‘‘certified accountant,”’ 
but I might have looked that up in the telephone 
directory afterwards. After this stock was trans- 
ferred into his name he wanted to examine the books 
of the Northwestern, and wanted to know if he could 
doit. I told him I would have to see Mr. Dingee. I 
consulted M1. Dingee on the point. Mr. Dingee’s 
attitude toward the examination of the books of the 
Northwestern Portland Cement Company was that 
he was excited and did not want to have them exam- 
ined. He asked me if Mr. Wenzelburger had a right 
to examine them, and I told him that he had. He 
said that he knew of manv cases where they tried to 
examine books and was prevented from doing so. I 
said, in my Judgment he had a right to do it and 
should be allowed to doit. Mr. Dingee was not satis- 
fied with my judgment in the matter and asked me to 
inquire from Myr. McEnerney as to what he thought 
about it. I did so and Mr. McEnernev said, ‘‘ Let 
him see them.’’ I reported that to Mr. Dingee and 
provision was made for the examination of the books. 
Mr. Wenzelburger made the examination. I sup- 
phed him with every book he wanted and with all the 
information that I had concerning them. The onlv 
hmitation that I put upon him was that everything he 
copied I wanted to see. [506—171] I wanted to see 
ereryvrmne he made ae copy or. Before he left le 
handed me a lot of material and I looked it over. 
Then he went away and I never saw him again except 
casually on the street. He was occupied there about 
a week, from the beginning to the end, and after his 
work had ceased and he had gone away this Evans 
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matter was again brought to my attention by reading 
a letter from Mr. Evans which contained reference 
to misappropriation by Mr. Dingee of the funds of 
the Northwestern and his criminal lability. I be- 
heve I would recognize that letter again; and the let- 
ter which you show me dated March 4, 1908, is con- 
tained in the deposition of John L. Howard, begin- 
ning at line 24, page 50, and ending on line 24, page 
o1, as the original of that letter that I saw. I see bv 
this that it was addressed to John L. Howard. My 
original impression was that it was addressed to Mr. 
Dingee, but the letter in all other respects conforms 
to the letter I have in mind. When I saw that let- 
ter I was in the office in the Crocker Building. It 
was exhibited to me by Mr. Dingee; he laid it down 
on my desk with a burst of profanity. I read it, and 
then later went into his room and asked him what he 
was going to do about it. He didn’t know what he 
was going to do about it, and then he said, again that 
he would have to see Mr. Howard. My recollection 
is that I kept that letter in the pigeon-hole in my 
desk for quite a period of time. After that, I believe 
it was placed in our files, or in the personal files of 
Mr. Dingee; I don’t know which. I remember read- 
ing the letter over and discussing it with Mr. Cole 
who was the assistant secretary at that time. I could 
not state how long the letter remained in the files, but 
mv recollection is that I gave it to Mr. Cole to file. 
Mr. Dingee continued to keep the offices there until 
about November 18, 1908, when he left his offices 
from there to the Mills Building and had several of 
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the employees there go through the files and pick out 
such papers and letters as related to him and took 
them to his office. After that I did not see that letter 
[507—172] any more. 

Save and except the bonds and stocks of the North- 
western Portland Cement Co. which are concerned in 
this suit and which it is claimed in this suit were sold 
to the Standard Portland Cement Corporation, the 
Standard Portland Cement Corporation did not ever 
at any other time or under any other circumstances 
purchase any other bonds or stocks of the North- 
western Portland Cement Company. 

During the winter of 1907-8 the salaries of Mr. 
Dingee and Dr. Bachman, then officers of the Stand- 
ard Portland Cement Corporation and the Santa 
Cruz Portland Cement Co., were reduced consider- 
able, and I think the balance of the salaries were not 
paid. I myself went between 13 and 14 months with- 
out any salary whatever during that time. J think 
Mr. Frederick R. Muhs, in the office, went about 18 
months—and Mr. Cole was many months behind in 
his salary. As to the condition of the interest ac- 
count on the bonded indebtedness of the Standard 
Portland Cement, Corporation at that time, I think 
in November payment in the latter part of the vear 
was a week or two behind. I think that was before 
the holidays. They were a month behind them. It 
was payable on the 1st of October, but the holidays 
began in November, as I recollect. The dividends 
were paid up to October 15th, I think. There may 
have been one that was stopped. September 15th 
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may have been the last. These companies were loans 
from the bank about that time wherever possible. 
We were getting money wherever possible, and I 
took part in that myself. I went around to various 
banks. That was the first part of 1908. I dis- 
counted acceptances of the Western Building Mate- 
rial Company at such banks as the Anglo, the Ameri- 
ean National, and the Bank of California and the 
Mercantile Trust Co. I borrowed about $50,000 
from the Metropolis Trust Company, I think that 
was in Apri, 1908, according to my recollection. As 
to my observation of Mr. Dingee’s mental condition 
with reference to these Evans’ matters, at that time, 
everything was going wrong, [508—173] and this 
friction of Evans upset him very much. He was 
very much upset at the time Mr. Howard contem- 
plated or threatened discontinuing his services as 
selling agent, and with this additional friction— 
particularly as these people were friends of Mr. 
Howard, and My. Howard was his sole source of sup- 
ply of money as far as the sales of cement were con- 
cerned—he was very much excited about it; and 
when I say ‘‘these people,’’ I refer to the people who 
are plaintiffs in this suit, Evans, Coleman & Evans, 
Rand, Stockett, Graham and those people. About 
the middle of February, the relations between Mr. 
Howard and Mr. Dingee were strained in the sense 
that there was some contemplation of cancelling the 
selling agency but other than that I would say that 
their relations were very friendly. They saw each 
other constantly. They were lunching together, and 
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were with each other a great deal. This letter which 
you exhibit to me is in the handwriting of Mr. Din- 
gee. 
M1. DUNNE.—I offer this letter in evidence. 
Thereupon said letter was then and there received 
and read in evidence in the above-entitled cause and 
is in words and figures as follows, to wit: 


‘San Francisco, Cal., 2/17. 
Dear Mr. Howard: I tried your office Saturday but 
you were out of the City. Jam unable to get around 
much today as I had a second operation on my eye 
Saturday, and I have to go again today to the Dr. 
but I desire to say that we do not want any cancella- 
tion and I hope you will quit thinking about it and 
lunch with me tomorrow when we will fully discuss it. 
Sincerely, 
W. J, DINGHE..”’ 


WITNESS.—(Continuing.) ‘At that time, in the 
middle of February, 1908, Mr. Dingee and I occupied 
adjoining offices, as I have related, in the Crocker 
Building with Mr. MceGary’s room intervening. 

I left San Francisco for Placerville on Saturday, 
April 10th, 1908; and between the middle of Feb., 
1908, and the 10th of April, 1908, when I departed 
for Placerville, I had conversation with [509— 
174] Mr. Dingee touching this Evans difficulty. 
We were discussing Mr. Evans’ desire to get notes or 
to get his bond matter straightened out, and Mr. Din- 
gee told me that he would take this up with Mr. 
Howard; and then at a later date, I should sav in the 
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latter part of March, he told me that he intended 
giving his personal notes for those, to be endorsed by 
the Standard Portland Cement Corporation. He 
asked me about that time, or very shortly after, for 
a copy of the articles of incorporation of the Stand- 
ard Portiand Cement Corporation, which I delivered 
tohim. The letter which you exhibit now to me is in 
the handwriting of William J. Dingee and the pencil 
memorandum beneath Mr. Dingee’s signature is 11 
the handwriting of Mr. Howard, and the ‘‘D. C. N.”’ 
standard for D. C. Norcross. 

Mr. DUNNE.—I offer this letter in evidence. 

Mr. OLNEY.—No objections. 


Thereupon said letter was received and read 1m evi- 
dence in the above-entitled cause and is in words and 
figures as follows, to wit: 


“San Wfancisco, Cal., Apl. 10, 1908 
John L. Howard, Esq., 
City. 

Dear Mr. Howard: Your favor of the 9th inst., 
cuclosing form of note to be given in the matter of 
the purchase of the Standard Portland Cement Corp. 
of bonds and stock of the Northwestern Portland 
Cement Co., also copy of resolution is received. ‘The 
form of note is, of course, satisfactory, but as to the 
resolutions, would it not be better to have resolution 
with each purchase, and if not, to limit the resolution 
to the purchase of so many ? 

Mr. Young, the Seerctary, has gone to Placerville, 
but will be here Monday, when we can take up the 
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matter and close it up the [510—175] first of the 
week. 
Mours trily, 
WILLIAM J. DINGEHE.”’’ 

Below which, in-peneil, in the handwriting of John 
L. Howard, appears the following: ‘‘D. C. N. Can 
vou give me an accurate list?”’ 

(It is stipulated that the ‘‘D. C. N.”’ stands for 
D. C. Noxeross. ) 

The WITNESS.—(Continuing.) On my return 
from Placerville, when I went into my office, there 
were on Iny desk a great many letters and among 
them was a letter, or at least a copy of this note, and 
a copy or the resolution. | called My. Dingee’s at- 
tention to the fact that this was not the form which 
he told me the transaction was going to take. He 
then said that they didn’t want his note, thev wanted 
a Standard note; they concluded the Standard didn’t 
have a right to indorse notes, and thereupon the 
Evans transaction would take the form of a purchase 
through the Standard. The form of note and resol- 
ution which I discovered upon my desk upon my re- 
turn from Placerville was the note and copy of the 
resolution referred to in this letter of April 10, 1908. 

I do not recall any conversation with Mir. Dingee 
about this time upon the subject matter of his diver- 
sion of the corporate funds [511—175a]_ of these 
companies, and especially the Northwestern. I had 
a conversation with him about the question of putting 
the Northwestern money into the Santa Cruz. This 
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conversation was had in the office, just Mr. Dingee 
and myself being present. My recollection is that it 
rose out of this letter of March 4, to which reference 
has already been made in the course of my testimony. 
It was on that subject. The question of whether or 
not that was the right thing to do—arose. He asked 
me what I thought about it, and it finally took this 
form. He said, that we had better have the Santa 
Cruz execute a note to the Northwestern. He also 
said, we better have the Santa Cruz execute a note for 
the Bellingham Bay and British Columbia Railway 
stock. The instructions were given me by him. 
There is a pencil memorandum there. This is it, it 
is in the handwriting of William J. Dingee, and it 
reads thus: ‘‘get’’—the word ‘‘get’’ having a couple 
of pencil lines drawn through it, and then it reads 
‘authorize and make note Santa Cruz Co. to Nwest- 
ern for am’t due, also cost of R. R. stk.’’ Nothing 
was done with that. That matter was dropped after 
the plan of giving these notes for the bonds and stock 
was taken up. The Northwestern Portland Cement 
Company never was taken over by the Crocker inter- 
ests and 1 presume is in the control of Mr. Dingee. 
He has the stock for it vet. The date of the pledge 
of the Bellingham Bay stock was February 10, or 
February 12, 1908; and it was pledged on account of 
the indebtedness of the Santa Cruz Portland Cement 
Company and the Atlantic Portland Cement Com- 
pany to the American Bridge Company of New 
York. 
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Cross-examination. 


In regard to this note of March 4, 1908, bv Mr. 
Evans to Mr. Howard which I saw in Mr, Dingee’s 
possession, my recollection was that it was a letter 
written by My. Evans to Mr. Dingee directly until 
my memory was refreshed by seeing a copy of the 
letter here. There was no notation on the letter of 
any sort in handwriting, [512—176] besides the 
mere letter itself, that I can recollect; it is the sub- 
stance of the letter I recall and not the address. The 
Western Building Material Co. during this time was 
the sole source of supply for the cement companies 
of moneys, so far as their sales were concerned. The 
Western Building Material Company always paid its 
bills promptly, except for the question of claims that 
arose between us and which produced the friction in 
February, 1908. It claimed that the cement com- 
panies were not allowing and paying promptly its 
charges against them for sacks and one thing and 
another. We had a special account for unsettled 
claims, and the Western Building Material Company 
claimed that that account was not being given proper 
attention, and accordingly they held up payments on 
the sales contract until something was done on that 
account. Wiauth this exception, I should say that the 
moneys that were due the cement companies under 
the sales contract were paid promptly. I know of no 
occasion when they were not. I know it was their 
credit and the question of getting these acceptances 
that counted and-.not ours. When we were getting 
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these acceptances discounted, it was the credit of the 
Western Building Material Company that counted, 
and not ours. I can remember an instance when I 
went to the Bank of California to get one discounted. 
All they wanted to consider was the Western Build- 
ing Material Company. They said at the bank, 
‘“They are all right, and we will take it on their ac- 
ceptance.’’ During this period, except for the time 
during which the Western Building Material Com- 
pany refused to pay because of this counterclaim, 
that company was not only paying its bills promptly 
but was discounting our sales for us; it was assisting 
the cement companies. 

Myr. OLNEY.—I offer in evidence this letter dated 
May 4th, 1908, if the Court please, as Defendant’s 
xiiit AY” 

Thereupon said letter was read in evidence in the 
above-entitled action and is in words and figures as 
follows, to wit: [513—177] 


[ Defendants’ Exhibit ‘‘A.’’ | 
‘May 4, 1908. 
Standard Portland Cement Corporation, 
Crocker Building, 
Citi 
Dear Sirs: 
NORTHWESTERN PORTLAND CEMENT 
COMPANY. 
In accordance with understanding between Mv. 
Dingee and Myr. Howard, I have prepared notes as 
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listed below for execution by the Standard Portland 
Cement Corporation. 

These notes are to be endorsed by Mr. Dingee, 
and he is to waive notice of protest. 

Following are the notes dated May Ist, 1908, pay- 
able on or before one year from date with interest 
at six per cent per annum. 


(Inimk) Chatles D. Rand......... 5,000 
Evans, Coleman & Evans. .$30,000 
Drames WV. Smith......... 25,000 
Western Building Material 
Or. 0 aoe 19,000 
Catherine E. Spencer.... 3,000 
T. R. Stockett, Trustee.... 3,000 
Sinouiga Gialiem ......... 1,000 
Avs. elton. ......... 1,000 
$87,000 
(i pemal) . M. McKay......... 3,000 90,000 


Please have these notes ready for delivery to me 
on Tuesday the Sth inst. when I will deliver vou 
eighty-seven bonds of the Northwestern Portland 
Cement Company, numbered as follows: 


Mri VB ee eee 3 

- he 5 

se fee HOMIE) ee 44 

a Meme INC | wee ee D0 

87 
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I will also deliver vou the following stock certifi- 
cates, which have been endorsed: [514—178] 


Numnber. In Name of. No. of Shares. 
ot John L. Howard, Tr. 190 
72 Sidney V. Smith 250 


74x53-—(*52’ in 

pencil) Geo. W. Spencer 30 
125x53-('33’ in 

pencil) “?. R. Stockett, ‘Tr. 30 


126 Thomas Graham 10 
| Jeannie Hamilton HE 
154 ‘Charles D. Rand 
LO in dt 10 
156 4 10 
£54 a ae: 10 
158 a ie aes 10 
160 Ernest E. Evans 30 
179 - a 50 
180 Adam L. Russell 70 
196 A. Wenzelburger 150 
Total S70 
(In pencil) 73 MeéKay 250 870 
30-30 
900 (in 
pencil) 


I will also deliver vou certificate No. 188 in name 
of John L. Howard, Trustee. This I should like to 
have Mr. Dingee receipt for, as it is stock which he 
personally gave to Ernest EK. Evans. 
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I will also deliver you a deed for certain property 
which stands in the name of John L. Howard. 

For this Mr Howard is to receive your note for 
Highteen Hundred Dollars dated May Ist, at six per 
cent, payable on or before one year. 

Will you please have a certified copy of the at- 
tached resolution made as arranged. 

The other thirteen bonds which make up the One 
Hundred Thousand Dollars subscribed through My. 
Howard are expected here in a few days, and will be 
presented as soon as received. 

Yours truly, 

DCN.”’ 


And while the signature is not here, Mr. Dunne, I 
will simply read it in: it is ‘‘D. C. Norcross.”’ 

I would state for the information of the Court 
that the following appear in the letter, which is oth- 
erwise typewritten, by way of interlineation: [515 
—178a | 

“Cineamies WW. Wawd..............9;@00 
WW BY Wie iay..... 2... eee. 3,000 
and extended out 90,000.”’ 


Then, following the list of bonds to be delivered, 
the following is in lead pencil, ‘‘4 5 & 6,” and ex- 
tended out the figure ‘‘3,’’ with a line under it and 
the summation ‘‘90.”’ 

In the list of stock certificates, following the num- 
ber ‘‘74,”? the number ‘‘52’’ is interlined; and fol- 
lowing the number ‘‘125”’ the number ‘‘53”’ is under- 
lined; and following the list of stock certificates to 
be delivered is the interlineation ‘‘73,’’ McKay, 30” 
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and off to one side are the figures ‘*870’’ and ‘‘30, 
with a pencil line drawn underneath and the figures 
“900.’> There is also under the feute “S870” the 
figure ‘£250,’ but I don’t know what that means. 

Mr. DUNNE.—I would like to have the Repor- 
ter’s notes show that the figures ‘‘250’’ are below the 
figures ‘‘870" and above the figures ‘'30.’’ [516— 
178b | 
lines 14 of page 442 and line 6 of page 445.) 

The WITNESS.—(Continuing.) Following the 
receipt of that note by a meeting of the Board of Di- 
rectors of the Standard Portland Cement Corpora- 
tion was held on Mav 5, 1908, anda resolution was 
passed relative to this matter, and within two or 
three days thereafter Mr. Noreross called in accord- 
ance with this letter of May 4th and handed to me the 
stocdss and bonds that are specified in the letter. 
He simply came in the office and saw Mr. Cole, and 
Ma. Cole brought him in my room as J recall the 
transaction. JI would say it tvok place like this. 
Mi. Norcfoss went itte the Gnivance Toom, and Mi. 
Cole would be, say, about there (indicating), and he 
had these bonds and stock for delivery. Aly. Cole 
caine in and saw me and told me he was there and he 
brought him into my room, as J recollect the transac- 
tion, and the exchange of bonds and stocks and notes 
took place there. J handed to Mr. Norcross at the 
tine this certified copy of the resolution of the Board 
of Directors of the Standard Portland Cement Cor- 
poration. This ismy signature. I handed it to him 
at the time I delivered the notes. T have in mind 
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the fact that these notes were back dated. How long 
back I cannot say, whether it was a day or a week. 
I thought the notes were dated May 4. I know that 
they were back dated; they are dated May Ist. At 
this interview which I had with Mr. Noreross at 
which he handed over to me the bonds and stoeks 
that were referred to in the letter of May 4, I handed 
to him this certified copy of the resolutions of the 
Board of Directors of the Standard Portland Cce- 
ment Corporation, and I should say that I did hand 
over the notes of the Standard Portland Cement 
Corporation specified in the letter. I remember 
checking them off and counting the bonds and the 
stock. I delivered the notes of the Standard Port- 
land Cement Corporation at that time to Mr. Nor- 
cross, and it is my recollection that those notes were 
supposed to be in accordance with the letter of May 
4, [517—178c] 1908. My recollection from going 
over the stock-book vesterday is that each of these 
certificates as it came to me was indorsed to the 
Standard Portland Cement Corporation—that I re- 
ceived them in the form in which they are there in- 
dorsed, exclusive of the second indorsement. ‘The 
indorsement made by me was made subsequently. 
Otherwise they were in that condition. They did 
not come to me indorsed in blank. 

Mr. OLNEY.—I desire to introduce in evidence, 
if the Court please, this certified copy of the resolu- 
tion. 

Thereupon said certified copy of said resolution 
was received and read in evidence in the above-en- 


736 © Standard Portland Cement Corporation 


titled action, and is in words and figures as follows, 
to avait: 
[ Defendants’ Exhibit ‘‘B.’’] 

“THIS IS TO CERTIFY, THAT at a special 
ineeting of the Board of Directors of the STAND- 
ARD PORTLAND CEMENT CORPORATION, 
duly called and held on the Sth day of May, A. D. 
1908, at which meeting a majority of said Board was 
present, the following resolution was unanimously 
adopted : 

RESOLVED: That the President or the Vice- 
President or either of the Vice-President of this 
Corporation be and he is hereby authorized 
and directed on behalf of this Corporation to 
buy One Hundred (100) bonds of the NORTH- 
WESTERN PORTLAND CEMENT COMPANY, 
for one hundred thousand dollars ($100,000), to- 
gether with the shares of stock of said Company 
which share have heretofore been issued to the 
holders of said bonds in the proportion of one 
(1) share of stock for each and every hundred dol- 
lars of the amount of said bonds. And he is further 
authorized to give the obligation or the obligations 
of this Corporation in payment therefore to each 
person, or persons, from whom such bonds and 
shares shall be bought, which obligations shall ‘be ex- 
ecuted by him under the name of this Corporation, 
and attested by the Secretary under the corporate 
seal, and shall'be made payable on or before one (1) 
year after May 1st, 1908, and shall bear interest at 
the rate of six per cent (6%) per annum, from said 
date until paid, interest to be made payable semi- 
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annually, and to be compounded if not so paid. He 
is further authorized when such obligation or obli- 
gations shall become due, and if then unpaid, to re- 
new the same from time to time until the amount due 
is paid in full. 

IN WITNESS WHEREOF, The Seerctary of 
said STANDARD PORTLAND CEMENT COR- 
PORATION has hereunto set his hand officially and 
affixed the seal of said Corporation, this 5th day of 
Mar, A. D. 1908. 

( Official Seal) L. F.. YOUNG, 

Secretary. 
STANDARD PORTLAND CEMENT COR- 
PORATION.”’ [518—179] 

And the seal of the Standard Portland Cement 
Corporation attached. 

The MASTER.—It will be Defendant’s Exhibit 
wai 

Mr. OLNEY.—Q. Now, I exhibit to you what 
purports to be a note of the Standard Portland ‘Ce- 
ment Corporation, in favor of Evans, Coleman & 
Evans and ask vou if that is one of the notes that 
were so delivered. 

A. Itis. ‘It is dated May Ist, 1908, for $30,000. 

Mr. OLNEY.—I will offer the note in evidence 
and read it into the record: 
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[ Defendants’ Exhibit ‘‘C.’’ ] 
“May 1/09’’ (in red pencil writing). 
‘‘San Francisco Mav Ist, 1908. 
For value received the Standard Portland Cement 
Corporation promises to pay to the order of Evans, 
Coleman and Evans, on or beofre one vear from and 
after May ist, 1908, the sum of Thirtv Thousand 
Dollars, with interest thereon from said day until 
paid at the rate of six per cent per annwn, payable 
semi-annually, and if not so paid to be compounded. 
STANDARD PORTLAND CEMENT COR- 
PORATION, 
By WILLIAM J. DINGEE, 
Viee-Presd’t. 
By L. 2. VOUNG, 
Secretary.’’ 
And the seal of the corporation attached. 
The MASTER.—I will likewise mark that, Mr. 
Olney. 
Mr. *OLNEY.—Yes, your Honor, J just wani to 
ect in a little more in connection with it. 
Q. Now, Mr. Young, I notice on this note this en- 
dorsement : 
“Trvine A. Bachman, William J. Dingee,”’ and be- 
low that is this endorsement: 
“Hor value received, I hereby waive presentment, 
demand, protest and notice of nonpayment of within 


note. 
WILLPAM J. DINGEE, 


IRVING A. BACHMAN.” 
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T ask you if these endorsements were on the note 
at the time they were delivered? 

A. They were. [519—179a] 

Mr. DUNNE.—Mr. Olney, I would hke to have 
all the markings on that note read into the record, 
if you don’t object. ‘If you will allow me, however, 
L can read them into the record now. On the face 
of this note is stamped: 


ae 


“B. of MM. 4 
Bod. 4796. (4795 8 
Vancouver. in red pencil.) 


“(RECEIVED’’—followed by an unintelligible 
word—'‘ ANGLO & LONDON PARIS NATIONAL 
BANK.’’) 

On the back I find the name written, ‘‘Evans, Cole- 
man & Evans.’’ I will ask vou, Mr. Olney, if that is 
the authorized signature, of Evans, Coleman & 
Evans. 

Mr. OLNEY.—Yes. 

Mr. DUNNE.—And below that is a stamp reading 
as follows: 

“Pay to the order of The Anglo & London Paris 
National Bank of San Francisco, Cal., Bank of Mon- 
treal, Vancouver, B. C. C. SWEENY, Manager.”’ 

And the further stamp as follows: ‘* Received’’— 
followed by an unintelligible word—‘‘ Anglo & Lon- 
don Paris National Bank.” 

Mr. OLNEY.—Q. None of those writings, Mr. 
Young, as read by Mr. Dunne, were on there at the 
time the note was delivered ? 

A. They were not. 
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The MASTER.—That will be marked Defendants’ 
acmibrt ‘4C.”’ 

Mr. OLNEY.—Q. I will now show you, Mr. 
Young, what purports to be the note of the Stand- 
ard Portland Cement ‘Corporation, dated May 1st, 
1908, in favor of Charles D. Rand, for $5,000. 

A. My answer to that is the same. 

@. Your answer as to that is the same in all re- 
spects ? 

Q. I also show vou a similar note, in favor of T. ~ 
R. Stockett, Trustee, for $3,000. I also show you 
another note in favor of Thomas Graham, for $1,000. 
I will ask you if vour testimony with regard to the 
other notes will apply to these also? [520—179b]| 

A. It is the same in each case. 

Mr. OLNEY.—We offer these in evidence, if the 
Court, please as Defendants’ Exhibit ‘‘D,’’ ‘‘Hh”’ 
ame ,”” 

The MASTER.—And you desire that they shall 
be spread at length into the record? 

Mr. OLNEY.—Yes. 

Mr. DUNNE.—I would like to have it appear 
plainly that on the back of the Rand note I find a 
simuar stamp of the Bank of Montreal of Vancou- 
ver to the stamp of that Bank which appears on the 
Evans note. 

Mr. OLNEY.—We also desire in that connection 
to have it appear that the note is endorsed in blank 
by Charles D, Rand. 

Mr. DUNNE.—Yes, that is correct. 

Mr. OLNEY.—That is his signature. 
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Myr. DUNNE.—Very well, if you say so. And on 
the back of the Thomas Graham note the following 
endorsement appears: ‘‘Thomas Graham, by John L, 
Howard, his attorney.’’ And on the back of the 
Stockett note the following endorsement appears: 
“T. R. Stockett, Trustee, by John L. Howard, His 
Attorney.’’ 

The MASTER.—The note to Rand will be marked 
Defendants’ Exhibit ‘‘D’’; the note to Stockett, 
Trustee, will be marked Defendants’ Exhibit ‘‘ii’’; 
the note to Graham will be marked Defendants’ Ex- 
Enbit *°E.’’ 

Mr. DUNNE.—If the Court please, I would like 
to have all these notes, with every marking upon 
them, appear in the record at this point. 0 

Mr. OLNEY.—Very well, I will let the Reporter 
have the notes so that he can make exact copies of 
them. 

The MASTER.—Very well, the notes will be cop- 
ied, with everything appearing upon them, into the 
record. [521—179c] 


[ Defendants’ Exhibit ‘‘D.’’] 


‘‘San Francisco, May 1st, 1908. 
(In ink.) $5304.50 (underlined in red pencil). 

For value received, the Standard Portland Cement 
Corporation promises to pay to the order of Charles 
D. Rand, on or before one year from and after May 
Ist, 1908, the sum of—F ive Thousand Dollars, with 
interest thereon from said day until paid, at the rate 
of six per cent per annum payable semi-annually 
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and if not so paid to be compounded. 
STANDARD PORTLAND CEMENT COR- 
PORATION. (In ink.) 
By WILLIM J. DINGEE, 
Vice-Pres’dt. 
(In ink.) 
(Seal) By L. F. YOUNG, 
Secretary.”’ 
(In ink:) ‘‘$5000. 
Int. from May 1/08 to May 1/09.304.50 


$5304.50”’ 
‘“‘B. of M. B.C. 4662 Vancouver” (‘'4662’’ in 
red pencil writing. ) 
(Endorsed on reverse side:) 
“Charles D. Rand. 
(In ink:) Irving A. Bachman. 
William J. Dingee. 
For value received, I hereby waive presentment, 
demand, protest and notice of nonpayment of within 


note. 
(Inink:) WILLIAM J. DINGEE. 


IRVING A. BACHMAN. 

(In red rubber stamp:) ‘‘ Pay to the order of The 
Anglo & London Paris National Bank of San Fran- 
cisco, Cal. Bank of Montreal, Vancouver, B. C. 

C. SWEENY, Manager.”’ 

‘“Pay to the order of any chartered bank in Can- 

ada. The Bank of Montreal, Vancouver, B. ©. 
C. SWEENY, Manager.”’ 

(This is scratehed out in lead pencil, being 

stamped in green rubber stamp.) ’ 
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(Endorsed across face of note:) 
‘“Protested for Nonpayment at San Francisco, 
Cal., Mav 1st, May Ist, 1909. [522—179d] 
HARRY J. LASK, 

Notary Public in and for the City and County of 

San Francisco, State of California.’’ 
(‘‘Protested for non— 

at soa Mrameseo, Cal...... 1909. 

Notary Public in and for the City and County of 
San Francisco, State of California,’’ being in 
purple rubber stamp, and ‘‘Payment May Ist, 
9, Harry J. Lask,’’ being written in ink.) 


[ Defendants’ Exhibit ‘‘E.’’] 


“San Francisco, May ist, 1908. 
For value received the Standard Portland Cement 
Corporation pronvses to pay to the order of T. R. 
Stockett, Trustee, on or before one year from and 
after May 1st, 1908, the sum of Three thousand Dol- 
lars, with interest thereon from said day until paid, 
at the rate of six per cent per annum, payable semi- 
annually, and if not so paid to be compounded. 
(il. 1 Stockett, ‘fustee,’’ amd words, ‘‘ahd 
after,’’ written in ink.) 
STANDARD. PORTLAND CEMENT COR- 
PORATION. 
By WILLIAM J. DINGEE (In ink.). 
Vice-Pres’dt. 
(Seal) LL. Fs YOUNG, (Iw ink) 
Secty.’’ 
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(Endorsed on reverse side:) 
“William J. Dingee. (In ink.) 
.Ivving A. Bachman. (In ink.) 
For value received, I hereby waive presentment, 
demand, protest and notice of nonpayment of within 
note. 
WILLIAM J. DINGEE, 
[IRVING A. BACHMAN, 
IT. R. STOCKETT, Trustee, 
By JOHN L. HOWARD, 
His Attorney.’’ 
(The above four names, including ‘‘By John L. 
Howard, His Attorney’’ are written in ink.) 


(Endorsed in red rubber stamp:) 

‘‘Protested for nonpayment at San Fran, Cali- 
fornia, this 1st of May, A. D. W967. BP. F. Ikien- 
nedy, Notarp Public.’”’ [523—179e] 


[ Defendants’ Exhibit ‘‘F.’’] 
“San Francisco, May Ist, 1908. 

For value received the Standard Portland Cement 
Corporation promises to pay to the order of Thomas 
Graham on or before one year from and after May 
first, 1908, the sum of One Thousand Dollars, with 
interest thereon from said day until paid, at the rate 
of six percent per annum, payable semi-annually, and 
if not so paid to be compounded. 
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(‘May Ist, Thomas Graham,’ and after ‘One thou- 


sand’ are written in ink.) 
STANDARD PORTLAND CEMENT COR- 


PORATION. 
By WILLIAM J. DINGEE, (In Ink.) 
F Fes ‘di: 
(Seal) LL. &. YOUNG, Cink.) 


Secretary.’’ 

(Endorsed on reverse side: ) 

“Wiliam J. Dingee. (In ink.) 
Irving A. Bachman. (In ink.) 

For value received, I hereby waive presentment, 
demand, protest and notice of non-payment of within 
note. 

WILLIAM J. DINGEE. 
IRVING A. BACHMAN. 
THOMAS GRAHAM, 
By JOHN L. HOWARD, 
His Attorney.’’ 

(These four names, including ‘‘By John L. How- 
ard, His Attorney,’’ are writen in ink.) 

The WITNESS.—(Continuing.) My recollection 
is that at the time of the delivery of these stocks and 
bonds of the Northwestern Portland Cement Com- 
pany to me I gave Myr. Norcross a receipt for them— 
the Standard Portland Cement Corporation by myself 
as secretary. Ma. Norcross delivered me the bonds, 
and, I think, at different times stocks—they did not 
all come up at once. On one of these occasions, I 
think it was on the first occasion, I had a conversa- 
tion with him to the effect that he wanted a receipt 
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[524—179f] and that I did not want to give it and 
my recollection is that he had a receipt prepared and 
that he stated, as I remember it, that he was giving 
me more stock than one for one, and he wanted some- 
thing to show for it. My memory is, anvhow, that I 
gave him a receipt in the name of the Standard Port- 
land Cement Corporation. JI do not remember any 
such statement by him as that he came up there 
to make delivery of the stock and bonds in accordance 
with the letter of May 4, 1908. We were together 
probably half an hour, and what all the conversation 
was I do not remember. 

Q. But vou understood, anyhow, did vou not, that 
he came there in accordance with the letter of May 
4th, 1908? 

Mr. DUNNE.—We object to that as incompetent, 
and not proper cross-examination. His understand- 
ing is not evidence. 

The MASTER.—I will overrule the objection. 

Mr. DUNNE.—We note an exception. 

A. I understood that we were expecting these 
bonds and stock and— 

Mr. OLNEY.—You can answer that question yes 
or no; and then make your explanation. 

Mir. DUNNE.—We would like to have the wit- 
ness answer the question. 

The MASTER.—Let him have it read to him. 

(‘The question was here read by the reporter.) 

A. I will have to explain my answer, if I can. 

Mr. DUNNE. You are entitled to an explanation. 

A. (Continuing.) I will say yes, but with this 
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understanding, that I understood that my delivering 
these notes— 

Mr. OLNEY.—Q. Let me ask you right there— 

Mr. DUNNE.—We would like to have the witness 
explain his answer. Just let him explain his answer. 

Mr. OLNEY.—But it is right on the point of his 
explanation that J want to ask this question; 1s the 
understanding that you are now [525—180] to 
testify to any understanding that you had with Mr. 
Norcross, or is it one that you had entirely outside 
of Mr. Norcross? 

A. The delivery of these notes and the acceptance 
of the bonds and stock was in accordance with my 
understanding, whether it was from Mr. Norcross 
or not, that it was in fulfillment of the arrangement 
made between Mr. Dingee and Mr. Howard that this 
transaction should take this form and should be 
carried out in the form of a purchase by the Stand- 
ard; that is what I was going to say. My. Norcross 
came in. He mav have brought the letter of May 
4th, 1908, with him. J don’t think that letter was 
mailed to us, but [ think that letter was handed to 
me bv Mr. Norcross. I put these bonds in the sate 
deposit box in the Crocker National, in the Crocker 
safe deposit vaults, the same afternoon—the same 
day, I should sav. I put them in with the treasury 
bonds, and they have been there ever since, all the 
bonds—treasury bonds and these bonds are altogether 
there now, in the safe deposit box. JI am the only 
one who has had access to the safe deposit box all the 
time, and, accordingly, I only had access to these 
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bonds, and I have at the present time, and I have 
had continuously ever since I got them. 

The Bellingham Bay and British Columbia Rail- 
way Co, stock belonging to the Northwestern Port- 
land Cement Company was pledged for the indebted- 
ness of the Santa Cruz Portland Cement Company 
and the Atlantic Portland Cement Company on either 
the 10th or 12th of February, 1908. I signed the 
pledge as secretary. I believe I was the secretary of 
the Northwestern Portland Cement Co. at the time. 
I was not a director, but I was secretary. I cannot 
say that I was aware of the fact that the stock of the 
Bellingham Bay and British Columbia Railway Co. 
was the property of the Northwestern Portland 
Cement Co. I never had seen it or heard of it until 
that day. I did not know at that time, nor was I at 
that time informed, that it was the property of the 
Northwestern Portland Cement [526—181] Com- 
pany. I did not suppose that it was the property 
of the Santa Cruz Portland Cement Co. I supposed 
it was the property of Wilham J. Dingee. He was 
putting up other property of his own; it stood in his 
name as trustee. I was not aware at that time of the 
fact that this property was the property of the North- 
western Portland Cement Company. I had been 
secretary of the Northwestern Portland Cement Co. 
from the middle of Mav, 1907. I had been secretary 
then for pretty close to a year. My acquaintance 
with the transaction of the Northwestern Portland 
Cement Co. was very general, because nothing, to my 
knowledge, had ever been done, nor had I done any- 
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thing, concerning ‘the Northwestern. ‘The North- 
western did not make up monthly trial balances as 
the other cement companies did, that I am aware of. 
I never saw any, to my knowledge. If I did, I have 
no recollection of ever seeing it. J did not look at 
the books of the Northwestern Portland Cement 
Company. I seldom looked at the books of any of 
the companies. That was not within the line of my 
employment. The line of my employment was prin- 
eipally to borrow money. That was how my time was 
occupied, from about the time the panic started in 
November, 1907. ‘My duties in that particular were 
due to the particular exigency of the occasion. One 
of the things I was doing was subdividing Dingee 
Park. I spent about half a dav in the office. I did 
not keep the books and did not have anything to do 
with the books. J opened the mail in a great many 
cases for a great deal of the time. I dida great deal 
of the coftesponding. J] attended to a lot of Mr. 
Dingee’s personal affairs and signed such things as 
were necessary. I was not engaged at it very long. 
I devoted half a day to it for a long time. The first 
time I ever heard of this Bellingham Bay and British 
Columbia Railroad stock, or saw it, or knew any- 
thing about it, was about the 10th day of February, 
1908. I knew that Mr. Dingee was administrator 
with the will annexed of the Estate of Alvinga Hay- 
ward and I knew that the Estate of Alvinga Hayward 
had [527—182] Bellingham Bay stock. Exactly 
in whose name it stood, I did not know. IJ knew that 
Mr. Dingee handled a great many matters for Mrs. 
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Rose, and now that I speak of her, and you ask me 
what I was doing for Mr. Dingee, I remember that I 
attended to a great many of her matters. I think he 
attended to the building of the Rose Building. She 
had some of that stock, and I think he had possession 
of it. He handed me a certificate for 2,881 shares, 
standing in his name as trustee, and asked me to have 
it split up in one certificate for 2,800 shares, and in 
another for 81, which I did. That was the first time 
I ever heard of it or ever saw that certificate or ever 
paid any attention to it. That was absolutely the 
first time I knew outside of his interest through the 
Hayward Estate that he was concerned at all with the 
Bellingham Bay and British Columbia Railway Com- 
pany. 

Q. You are familiar with many of the matters 
about which vou testified, and you were familiar with 
the facts that the notes of the Standard Portland 
Cement Corporation had been given in accordance 
with that resolution reciting the purchasing of stocks 
and bonds of the Northwestern Portland Cement 
Corporation, and vou were the secretary of the 
Standard Portland Cement Corporation at the time? 

A. Yes, sir. 

Q. And, as vou testified, these came into your hands 
as such seerctary. How do you explain the fact, 
which you have testified to here, that under Mr. Din- 
gee’s direction, you transferred these stock certifi- 
cates into your name as secretary, saying that you 
held them as seeretary of the Northwestern. How do 
you explain that fact? 
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A. [explain that fact in this wav: that Mr. Dingee 
Was very much worried over this transaction, and he 
had three objects in view; one of them was to get Mr. 
Evans off his back; the other one was to conciliate 
Mr. Howard, and the third one was to [528—183] 
get a years’ time to settle this transaction in the way 
he wanted to settle it. I had absolute confidence in 
his ability, and it was not shaken until about Novem- 
ber, 1908. I considered him one of the biggest 
financiers here, and I knew he had handled millions 
of dollars, and I thought that he would always con- 
tinue to do that, so when he told me that he was going 
to put it through in this form and that he himself 
would take it up at a later date, i had absolute con- 
fidence that it would be done in the way he said it 
would, and I obeyed his instructions. It was all I 
had to do, and, accordingly, as secretary of the 
Standard Portland Cement Corporation, upon Mr. 
Dingee’s personal assurance merely that he would 
take up these notes I permitted the stocks to be turned 
back into the treasury of the Northwestern Company. 
I have been continuously the secretary of the Stand- 
ard Portland Cement Corporation. 

@. Have vou ever done, or has the Standard Port- 
land Cement Corporation ever done, anything to re- 
cover back this stock from the Northwestern Port- 
land Cement Company ? 

A. They do not consider they own it; they have 
done nothing to recover them back. I do not know 
where the check-book of the Northwestern Portland 
Cement Company is, except, I presume, Mr. Cannon 
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has it. It is a hard thing to say where the North- 
western banked. Practically all the moneys that 
eame there went into Mr. Dingee’s own name and he 
banked where he saw fit. I did not have anything to 
do with that. I may have signed isolated checks. In 
a great many cases he gave his own personal checks 
for the transactions. JI presumed I did sign checks 
for the Northwestern. I don’t remember now. I 
don’t ever remember an occasion for signing one. 
My. Dingee gave up controlling the management of 
the two cement companies on November 18, 1908. 
The management was turned over to William H. 
Crocker—I am referring to the Santa Cruz and the 
Standard. Mr. Gregg, Mr. Cameron and Mr. 
Crocker had something to do withit. Mr. Gregg was 
not a director until very [529—184] recently. 
The directors were Mr. Morrison, Alr. Greene, Mr. 
Cameron, Mr. Barry and myself. I believe that Mr. 
Gregg is associated with Mr. Crocker and was at that 
time, and interested himself as such associate in the 
management of these cement corporations, and 
particularly to the financial side of it, I would say. 
I remember that Mr. Dingee had sent a statement 
down to them which, in my Judgment, was not cor- 
rect, and Iso informed Mr. McEnerney, who was act- 
ing on behalf of Mr. Dingee. He asked me if I 
could prepare a correct statement, and I told him that 
[ could at least show some corrections that should be 
made, that there were some outstanding obligations 
or transactions the fact of which I was not fully 
informed as to, and they should be brought to the 
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attention of the people contemplating buying or tak- 
ing the corporation over, and I got up a new trial 
balance and put on the end of it an addenda, mean- 
ing thereby things that did not appear in the trial 
balance. There had been the transfer of credits from 
accounts and there had been some outstanding obliga- 
tions and power bills, and these notes which I wished 
to be brought to the attention of Mr. Gregg. I gave 
a similar copy of that to My. James Smith for Mr. 
Howard. Ido not remember that this addenda used 
exactly the word ‘‘purchase,’’ but it showed there 
$100,000 lability outstanding on account of these 
bonds. Mr. Howard still has his statement, and I 
presume Mr. Gregg still has his. I delivered that to 
Mr. Gregg at that time. As to the trial balances of 
the Santa Cruz and the Standard which are in evi- 
dence here,I want to make one correction: that in the 
trial balance of the Santa Cruz Portland Cement Co. 
there is a figure which would be misleading. It would 
appear by that statement the American Bridge 
Co. owed the Santa Cruz Portland Cement Co. $136,- 
000, while in reality it was the other way. That entry 
is brought about by the fact that the American Bridge 
Co. was asking for our notes. The notes were ex- 
ecuted and sent, and they were charged with the notes 
and bills receivable, were credited, but the American 
[530—185] Bridge Company was never credited 
with the amount of material that was bought, but was 
the machinery in the plant account debited, so those 
items crossed each other. They sent back the notes 
and took an agreement instead, consequently that 
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entry was reversed; it was not an asset but a Nability. 
In April and May, 1908, the Standard Portland 
Cement Corporation was the owner of 211 bonds for 
$1,000 each of the Santa Cruz Portland Cement Cor- 
poration; it did not own any of the stock to my know!- 
edge. The Santa Cruz did not own any of the stock 
or bonds of the Standard, to my knowledge, other 
than this transaction; the Standard Portland Cement 
Corporation had no interest in any of these stocks or 
bonds other than the one involved in this suit; the 
one pending in the Superior Court. Neither the 
Standard nor the Santa Cruz took any of the bonds 
of the Northwestern to my knowledge. 

This entry, ‘£1907, Jan. 5, check, fifty thousand,”’ 
in the Bellingham Bay and British Columbia account 
appearing in the ledger of the Northwestern Portland 
Cement Co., is in the handwriting of Walter Cole; 
and the entry below it, ‘‘May 21, check thirty-six 
thousand six hundred and eight dollars,”’ is the same ; 
and April 24, for five thousand dollars is the same. 
The one on January 24, thirty thousand dollars, is in 
the handwriting of Mr. Herbert, bookkeeper in the 
employ of the company. This last entry, ‘Jan. 24, 
for thirty thousand dollars,’’ would be either Jan- 
uary 24th, 1908, or 1909, but it looks as if it would be 
1908; that would be 1908, because Mr. Herbert is 
still with us and he would not have been in the employ 
of this company in 1909. 

Q. This journal shows that. 

Mr. BROBECK.—It shows it is 1908. 

Mr. OLNEY.—Yes. 
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Mr. PRINGLE.—Q. What is the other journal 
page there; one is page 20, what is the other one? 

A. Thirty-eight. [531—186] 

Mr. DUNNE.—Q. That is the last item in the 
account? 

A. Yes. 

Mr. BROBECK.—Q. What book is that you are 
testifying from? 

A. The ledger of the Northwestern Portland 
Cement Co. I want to make this statement: In my 
judgment, I have never seen this page before in my 
lite. I see here it says, ‘2196 shares.’’ According 
to my recollection it was 2,881 shares of the Belling- 
ham Bay, and I do not know whether there were 
directors’ shares taken out. The only figure I have 
inmindis 2,881. I never saw that page before in my 
hfe and never looked at it until this minute. I am 
referring to page 303 of the Northwestern Portland 
‘ement Company’s ledger. 


Redirect Examination. 


The amount involved in these disputed claims be- 
tween the Western Building Material Company and 
these cement companies was something like $17,000 
or $20,000. From the ‘‘Complainant’s Exhibit No. 
11,’ it would appear that there were unsettled claims 
with the Western Building Material Co. on April 
30th, 1908, amounting to $31,508. Iam reading from 
the trial balance of the Santa Cruz Portland Cement 
Company. And from the other exhibit of the 
Standard Portland Cement Company, it would ap- 
pear that there were $17,737.61 outstanding as un- 
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settled claims. The last I heard of Dr. Bachman was 
from Nazareth, Pennsylvania, and of William J. 
Dingee was in New York City. The last I heard of 
Mr. Dingee being here was probably in July, 1909; 
that is the last recollection I have of his being in the 
State. I do not think Dr. Bachman has been here 
since that time. 

In speaking of my dealings with Mr. Norcross, I 
spoke of a receipt that was asked for by Mr. Norcross, 
and I did not agree to give the receipt. I meant by 
that the it was in fulfillment of arrangements made 
between Mr. Dingee and Mr. Howard. I meant 
specifically that they had agreed that Mr. Dingee had 
[582—187] originally intended to give his personal 
note, but that they did not want to take his personal 
notes and that the transactions were agreed to go 
through in the form of a sale direct to the Standard, 
and the Standard was to give the notes and Mr. Din- 
gee and Dr. Bachman indorsed them. I did not want 
to give that receipt, because [I considered that we were 
exchanging even, he was getting notes and I was get- 
ting bonds and stock, and it did not require anything 
else to memorialize that transaction. With reference 
to the depressed financial condition affecting these 
cement companies after November, 1907, the condi- 
tion of the cement companies got continuously worse, 
and, as Mr. Howard says, the cement was giving us 
a great deal of trouble as well as the creditors.—all 
of which culminated in the transaction of Nov. 18, 
1908, by which Mr. Dingee ceased to be in control. 
We could not sell the cement and consequently we ran 
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out of funds entirely by that time. The Standard 
Cement was better than the Santa Cruz; for instance, 
vou take it in Oakland, as Mr. Howard well knows, 
J think that during a certain period there you would 
not find a barrel of Santa Cruz cement in the whole 
county of Alameda, and yet they were using Standard 
there, but there was some difficulty even with the 
Standard; all of which, however, has been changed. 
Thev changed the form of manufacture as well as 
they changed the raw side of the mill; that was a 
little after the middle of the vear 1908. As to an 
effort being made by Mr. Howard to secure the con- 
trol of the Standard Portland Cement Corporation, 
I remember a conversation I had with Mr. Howard 
once in his office. He told me that he could take the 
Standard Portland Cement Corporation over himself 
and make a paying institution of it; that the material 
was not looked after, and it was not properly man- 
aged. J should say that was several months before 
the final change of management. When Mr. Dingee 
got into these difficulties, I don’t know to whom 
[583—188] he turned first for financial assistance, 
but among the people that he particularly looked to 
help him out was Mr. John L. Howard. 

I testified that I had more than one interview with 
My. Norcross relative to the delivery of the stocks 
and bonds of the Northwestern Portland Cement 
Company. In accordance with the letter of May 4, 
1908, Mr. Norcross brought to me 87 or 90 bonds of 
the Northwestern Portland Cement Company to- 
gether with the stock certificates accompanying the 
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saine, one by one, and delivered those to me, at one 
interview, and subsequently at another interview or 
perhaps more than one interview, brought me what 
we may call the promotion stock that had been issued 
to Mr. Howard. He might have spht up the bonds, 
but I don’t think he did, but I know there was more 
than one meeting about the stock. He brought up 
different stocks at different times. I ceased to be 
secretary of the Northwestern in the latter part of 
the vear 1908, or the first of 1909. JI ceased to be 
secretary first, and then later as a director. I went 
out as a director on May 3, 1909. 

Mr. BROBECK.—In the first place, the whole 
book is offered for the purpose of showing that there 
never was passed any resolution by the Board of 
Directors of the Northwestern Portland Cement 
Company authorizing Mr. Dingee or anyone else, to 
make any pledge or disposition of the stock of the 
Bellingham Bay and British Columbia Railway Com- 
pany. Is that admitted? 

Mi. OLNEY.—You have been through it, Mr. Bro- 
beck and ascertained that to be the fact? 

Mr. BROBECK.—Yes. 

Mr. OLNEY.—That is admitted. 

Mr. BROBECK.—We would like the further ad- 
mission that the original incorporators of the com- 
pany, namely, W. C. Webb, Edwin Schwab, H. M. 
Sims, R. M. Moore and A. F. Morrison, were all 
either [534—189] members of the firm or em- 
plovees of the firm of Morrison, Cope & Brobeck, at 
the time of the incorporation of the Northwestern 
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Portland Cement Company. 

Mr. PRINGLE.—Is that true, Mr. Brobeck? 

Mr. BROBECK.—That is also true. 

Mr. OLNEY.—That is admitted. 

Mr. BROBECK.—We would also like the admis- 
sion that at the time of the incorporation of the 
Northwestern Portland Cement Company, the firm 
of Morrison, Cope & Brobeck was employed by Will- 
iam J. Dingee and Irving A. Bachman, for the pur- 
pose of having that corporation incorporated. 

Mr. OLNEY.—That is admitted. 

Mr. BROBECK.—We also offer the following por- 
tion of the Minutes of the meeting of the Board of 
Directors of the Northwestern Portland Cement 
Company, held on the 30th day of August, 1906, ap- 
pearing on pages 10 and 11, of the minute-book of 
that corporation, and reading as follows: 

‘“Myr. Morrison then stated to the Board that as the 
Company proposed to carry on business in the State 
of Washington, it would be necessary to file with the 
Secretary of State of the State of Washington a cer- 
tified copy of the Articles of Incorporation of the 
Company. He stated that he had some business with 
the firm of Kerr & McCord of Seattle and he 
thought it would be well to authorize them to attend 
to mie tfiatter. 

Thereupon on motion of Mr. Morrison, seconded 
by Mr. Schwab, the Secretary was ordered to pro- 
cure a certified copy of the Articles of Incorporation 
of the Company to be filed in the office of the Secre- 
tary of State of the State of Washington. It was 
also suggested that company would have to appoint 
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an agent resident in the State of Washington upon 
whom the service of legal process could be made, in 
order to comply with the laws of that state in that re- 
spect. It was suggested, however, that the matter of 
appointing an agent should be deferred until later 
when Mr. Morrison was authorized to investigate 
and suggest the name of some suitable person who 
would act in the premises.’’ 

Mr. BROBECK.—I offer also that portion of the 
minutes of the directors’ meeting of the Northwest- 
ern Portland Cement Company held [535—189a] 
on the 26th day of September, 1906, which reads as 
follows: 

“The President then called attention to the matter 
of appointing an agent residing in the State of Wash- 
ington. Myr. Morrison said that he had consulted 
Mr. John L. Howard, who had extensive interests 
in Washington, and he had recommended the ap- 
pomtment of Clintons W. Howard, an attorney at law 
residing in Bellingham, County of Whatcom, State 
of Washington, as the resident agent of the company. 

Thereupon, on motion of Mr. Morrison, seconded 
by Mr. Sims, it was 

RESOLVED: That this corporation Northwest- 
ern Portland Cement Company, does hereby appoint 
Clinton L. Howard, of Bellingham, County ef What- 
com, State of Washington, as the agent of this ecor- 
poration, residing in the State of Washington, upon 
whom all process of law against the corporation may 
be served in that state, and the President and Seecre- 
tary are hereby authorized, empowered, and directed 
on behalf of the corporation, and under the corporate 
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name and seal of the corporation, to make, execute, 
acknowledge and deliver to said Clinton W. Howard, 
a power of attorney in form sufficient to comply with 
the laws of the State of Washington, appointing him 
as the agent and attorney of this corporation, resid- 
ing in the State of Washington, upon whom service 
of all process of law may be made, and with power to 
receive and accept such service of process; and that 
they cause said appointment and power of attorney 
to be filed in the office of the Secretary of State of the 
State of Washington.”’ 

Mr. BROBECK.—I also offer the following por- 
tion of the minutes of the same meeting: 

‘“The President stated that the object of the meet- 
ing was to consider and act upon a proposition re- 
ceived from Dr. Irving A. Bachman to sell to this 
Company certain lands in the County of Whatcom, 
State of Washington; and he laid before the meeting 
a written proposition from Dr. Bachman of which 
the following is a copy: 


‘San Francisco, Cal., Sept. 11th, 1906. 
Noithwestern Portland Cement Company, 

Gentlemen: I am the owner of the following de- 
scribed lands situated in the County of Whatcom, 
State of Washington, viz.: 

The Southeast quarter (SE. 14), the South half of 
the northeast quarter (S. 144 of NE. 4) and the 
Northwest quarter of the Northeast quarter (NW. 14 
of NE. 14) of Section Twenty-seven (27). 

All in Township No. Forty (40) North of Range 
No. 5 East, Willamette Base and Meridian. 

This land contains immense deposits of material 
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suitable for the manufacture of Portland Cement, 
both economically and a very extensive seale. 

I offer to sell and convey the same to your com- 
pany in [586—189b] consideration of forty-nine 
thousand nine hundred and _ ninety-five (49,995) 
shares, fully paid up, of the capital stock of vour cor- 
poration. 

This offer will remain open until withdrawn by me.’ 


RESOLVED that the offer of Doctor Irving A. 
Bachman to convey to this corporation the lands in 
Whatcom County, State of Washington, described 
in his written offer dated September 11, 1906, and 
this day read to this meeting, in consideration of 
forty-nine thousand nine hundred and ninety-five 
(49,995) shares, fully paid up of the capital stock of 
this corporation, be and the same hereby is accepted; 
and that the president and secretary of said cor- 
poration be and they hereby are authorized and em- 
powered and directed to issue to said Irving A. Bach- 
man, on behalf of the corporation, said forty-nine 
thousand nine hundred and ninety-five (49,995) 
shares of stock fully paid up, upon delivery to this 
corporation of a good and sufficient deed executed 
by said Irving A. Bachman and wife, conveying said 
property to this corporation, and 

FURTHER RESOLVED: That said President 
and Secretary be and they hereby are authorized to 
do and perform on behalf of the corporation, all such 
other acts and deeds as may be convenient and proper 
to consummate said transaction.”’ 


Mr. OLNEY.—We have no objection to the intro- 
duction of that providing that it is admitted that all 
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of the directors of the Northwestern Portland 
Cement Company were present at that meeting and 
that those directors were W. C. Webb, R. M. Sims, A. 
I’. Morrison, Edwin Schwab and R. M. Moore. 

The MASTER.—I suppose that is admitted, 1s it 
not, Mr. Brobeck? 

Mr. BROBECK.—Yes. The minutes so recite 
and I presume that that is true. 

We also offer that portion of the minutes of the 
meeting of the Board of Directors of the North- 
western Portland Cement Company, held October 25, 
1906, reading as follows: 

‘“‘The President stated that pursuant to the action 
taken by the Board at its last mecting, the company 
had received a deed from Irving A. Bachman and 
wife, conveying to the company, the land in the 
County of Whatcom, State of Washington, described 
in Dr. Bachman’s written offer of September 11, 
1906; that the deed had been recorded in the office 
of the County Recorder of the County of Whatcom, 
State of Washington, and that the stock which was 
the consideration for the deed had been issued to Dy. 
Bachman. 

The President also reported that pursuant to in- 
structions of the Board, a power of attorney had been 
executed in favor of Clinton W. Howard, appointing 
him as the resident agent of the company in the 
State of Washington, upon whom process of law 
against the corporation [5387—189c] in that state 
might be served and that this power of attorney had 
been filed with the Secretary of State of the State of 
Washington.”’ 
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Any objection to that? 

Mr. OLNEY.—Who were the directors present ? 

Mr. BROBECK.—The minutes recite that all of 
the directors were present. 

Mr. OLNEY.—And the directors were the same ? 

Mr. BROBECK.—The directors were the same, 
that being the meeting at which Frank A. Losh was 
elected to fill the vacancy caused by the resignation 
of Director Moore. Director William J. Dingee was 
elected to fill the vacancy caused by the resignation of 
Director Sims, 

Mr. OLNEY.—Were those resignations before or 
after that transaction you just read? 

Mr. BROBECK.—These resignations appear to be 
subsequent to the statement made by the President. 
Director McGary was elected to fill the vacancy 
caused by the resignation of Director Schwab. 

Mr. OLNEY.—If it is admitted that all of the 
directors were present at the time of this report by 
the President to the Board of Directors, and that 
those directors were the same as those previously 
enumerated, there will be no objection to the evi- 
dence. 

The MASTER.—Let me ask at this point: What 
is the effect of that summary annexed to the Wenzel- 
burger Report, which is attached to the deposition 
of Mr. Evans, if the facts stated in that are not ad- 
mitted, and you are proving them otherwise ? 

Mr. OLNEY.—tThey are all correct. There is no 
question about it whatever. 

The MASTER.—Yes, but are they accepted as 
proof of the fact? 
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Mr. BROBECK.—That is simply the statement of 
certain things made by Wenzelburger, the agent of 
Evans, and which, of course, were [538—189d] 
within the knowledge of Evans at the time. That 
was put in for the purpose of bringing the attention 
of Evans to the facts stated in that report. 

The MASTER.—You are reading now the change 
in the directorate. ‘You have that in the record. 

“Mr. BROBECK.—I just did that because Mr. Ol- 
ney suggested that he wanted to know who were act- 
ing as directors at that time. That report by Mr. 
Wenzelburger showed the deraignment of title, as if 
were, the different directors as they came in and went 
out. 

The MASTER.—Yes, I understand that. 

Mr. OLNEY.—As I understand it, the admission is 
made in connection with the introduction of this testi- 
mony—the admission which I asked for? 

Mr. BROBECK.—To what effect, Mr. Olney, that 
the directors were all present ? 

Mr. OLNEY.—At the time that this report was 
made by the President to the Board of Directors of 
the Northwestern Portland Cement Company all the 
directors were present, and that the directors were 
the same as those previously enumerated. 

Mr. BROBECK.—That is admitted, that being the 
meeting at which the change in the directorate oc- 
curred. 

Mr. OLNEY.—But subsequently to the Report. 

Mr. BROBECK.—At the same meeting, but the 
change in the directorate appearing subsequently in 
the minutes. (Addressing Mr. Dunne.) My. Dunne, 
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I believe the certification of the creation of the in- 
debtedness of the Northwestern Portland Cement 
Company has already been admitted in evidence? 

Mr. DUNNE.—Yes, that was introduced and ad- 
mitted the other day. 

Mi. OLNEY.—In that connection, Mr. Brobeck, I 
have assumed that it is admitted that the bond mort- 
eage of the Northwestern [539—189e] Portland 
Cement Company covered all of the property of that 
company, both real and personal, and both the prop- 
erty which it held at the time and property subse- 
quently acquired. 

Mr. BROBECK.—Well, I don’t know personally 
as to that. If it were properly drawn it unquestion- 
ably does. It will speak for itself. It is in evidence. 

Mr. OLNE'Y.—You mean the bond mortgage—the 
deed of trust? 

Mr. BROBECK.—Oh, no. The certificate of the 
creation of the indebtedness. 

Mr. DUNNE.—My recollection is that it shows 
that fact. 

Mr. BROBECK.—We might look at that. 

Mr. OLNEY.—Can we have that point settled 
now? 

Mr. DUNNE.—Not now, because we have not the 
papers here. We can get them at noon. 

Mi. OLNEY.—( After consultation with counsel.) 
It is admitted, if the Court please, that the following 
language was in the deed of trust securing the bonds 
of the Northwestern Portland Cement Company: 

‘“Also all other property, both real and personal, 
and all rights, wherever situated, and all franchises 
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now owned by the company and all which it may 
hereafter acquire.”’ 

Mr. BROBECK.—I will admit it. I think that is 
about all I want to offer at the present time. It may 
be that on further redirect examination of Mr. 
Young, something further will develop. 


[Testimony of W. H. Cole, for Complainant. ] 


W. H. COLE was then called as a witness on be- 
half of complainant, and after having been first duly 
sworn, testified as follows, to wit: 


Direct Examination. 


J am a salesman with Britton and Rey, the lithog- 
yaphers, [540—189f] here in San Francisco. I 
was connected with the cement corporations of which 
we have been speaking in this case. I was assistant 
secretary of all of them, with my office in the Crocker 
Building in San Francisco. It is my impression now 
that I became assistant secretary of these corpora- 
tions in 1907 but I am not positive. I ceased to be 
connected with these corporations in November, 1908 
—all excepting the Northwestern. I recollect the 
fact that during the year 1908, a gentleman named 
Wenzelburger came to the office to make an inspec- 
tion of the books. I don’t recall what part of 1908 
that was, but it was the early part of the vear. After 
Mr. Wenzelburger had concluded his work there I 
recollect an incident in which Myr. Foster Young ex- 
hibited a letter tome. At the time of the exhibition 
of that letter, I was in Mr. Young’s office. I could 
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identify the substance of the letter if it were exhib- 
ited to me. 

Mr. OLNEY.—I suggest that you ask him what 
the substance of the letter is first, without showing 
him thedetter 

Mr. DUNNE.—Yes, I will do that. 

Q. From unassisted memory, Mr. Cole, I wish you 
would relate all that you recollect now of the sub- 
stance of that letter. 

A. All I remember in general is that it was a letter 
from Evans, Coleman & Evans, in which he stated 
that he believed Mr. Dingee and Mr. Bachman had 
been using the funds of the corporation for their own 
benefit and that they were criminally liable, that is 
all [ recollect. I do not recollect to whom it was ad- 
dressed; that part of the letter I am satisfied I did 
not look at. The letter which you exhibited to me 
dated 4th of March, 1908, on the beginning of page 
50, line 24, of M[v. Howard’s deposition and ending on 
line 24 of page 51 thereof, appears to me to be the 
letter. This first paragraph of the letter is all I ever 
read through; the other portion I paid no attention 
to. [541—190] The note purporting to be signed by 
Stanford Portland Cement Corporation to the order 
of Thomas Graham, and marked in this proceeding 
as Defendants’ Exhibit ‘‘F,’’ and a similar note to 
Stockett, Trustee, marked in this proceeding exhibit 
‘‘E,’’ and a similar note to Rand, marked exhibit 
‘‘D,’’ and a similar note to Evans, Coleman & Evans, 
marked in this proceeding exhibit ‘‘C,’’ were never 
listed as obligations of the Standard Portland 
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Cement Corporation, nor were any of the bonds or 
stocks of the Northwestern Portland Cement Com- 
pany ever listed as assets on the books of the Stand- 
ard Portland Cement Corporation. 

The following correspondence and documents were 
then and there received and read in evidence in the 
above-entitled action, and are in words and figures 
as follows, to wit: 


‘Bellingham, Wash., 25th Feby., 1906. 
Dr. J. A. Bachman, 

Dear Sir: I rec’d Mr. Dingee’s Grasshopper tele- 
eram—reached Vancouver at noon, made an appoint- 
ment to meet the Stave Lake Power People at 3 and 
meantime the Secty had prepared the enclosed let- 
ter. Afterwards he came with me on the 4 P. M. 
train en route to Montreal where he is to meet their 
consulting hydraulic engineer. They are at work on 
their first dam and are now putting out tenders for 
turbines and generators intending to instal at once 3 
units of 5,000 K/W each. The local engineer in 
charge said that counting delay from flood waters it 
would require until June, 1908, to get the necessary 
hydraulic work completed. Meantime he thinks that 
the Electrical Engrs. may finish their part. 

The letter indicates nothing but an intimation of 
the rate 25. & owing to the general indefiniteness I 
did not think it worth while now to discuss this. It 
is about 24 of what you are paying at Napa but these 
men cannot be at all positive as to time & this is the 
inisfortune. 
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I tho’t it best to let the matter rest until I saw vou 
as there will be nothing lost and in view of the delay 
you may conclude on steam. 

I shall go to Kendall in the morning & spend 2 days 
with Supt. Paige on RR. matters, expecting to reach 
home on Saty. P. M. or Sunday and will be ready to 
meet you at vr. convenience in the early part of the 
week. 

Yours truly, 
JOHN L. HOWARD.”’ 


Mr. DUNNE.—I offer in evidence the letter dated 
June 26, 1906, from John L. Howard to Wiliam J. 
Dingee. I call attention to the [542—191] fact 
that there is no signature at the end of the letter. 
Mr. OLNEY.—There is no objection made on the 
eround of the unauthenticity of the letter. 

Thereupon said letter was received and read in evi- 
dence in the above-entitled cause, and is in words and 
figures as follows, to wit: 

“June 26. 1906. 
Win. J. Dinge, Esq,. 
Post and Franklin Street, 
San Francisco, Cal. 

Dear Sir: I left here on Friday last, spent Satur- 
day & Sunday on the line of the B. B.& B. C. R. R. 
in the lime district, returned to Vancouver on Sun- 
day night. Shipped samples of lime and Silicate 
rock to the factory and wired you that I was ready 
for the Doctor who starts North tonight. 

On Saturday last, we had the use of R. R. Co.’s 
motor car from Sumas Eastward, and as on account 
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of scarcity of trains and bad roads we found it con- 
venient and time saving. J asked that if agreeable 
to you, you could arrange through Taylor to place 
it at my disposal on Saturday next, if so to wire me. 
I do not want to go in from Bellingham, but want to 
come out that way. 

I enclose blue-print copied from one given me by 
B. G. & Co. man who located and bought all the prop- 
erties for them. 

Just imagine a country where the Railroad passes 
at this point through a falt valley about one mile 
wire and where the mountains rise steep on either 
side. “d 

The map shows hatched in red the 40 acre pieces 
purchased by B. G. & Co. on both sides of the R. R. 

On the West side at one point the ledge comes down 
the Mountain to and below the Valley flow. They 
have bared it of timber, run in a tunnel of 107 ft. and 
it is practically ready for a quarry opening with a 
factory site and a water supply immediately in front 
on the valley level. 

In so far as I could learn there is no other lime 
stone in the Mountains on that side of the valley. 

On the east side of the R. R. they have bo’t some 
flat valley land and a lime deposit in the Mountain im- 
mediately behind it. In all they own 1330 acres. 

I did not see the hmestone exposed on their prop- 
erty on the east side, but on Saturday went up the 
Valley and climbed the steep mountain side to reach 
the base of an exposed Cliff more than 100 ft. high 
and brought away samples. 

On Sunday I climbed the Mountain immediately 
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in the rear of the farm house where I stopped, but at 
the end of the trzal which was nearly 45 degrees steep 
I balked, bellows gave out and I send the guide aloft 
to bring the samples. 

You will notice that I visited two properties im- 
mediately adjoining B. G. & Co’s purchase on the 
Kast side. These may be acquire. I have no doubt 
that it is the same ledge that runs thro them all and 
it is all equally good for cement purposes, but it may 
require the Examination by a Civil Engineer to 
determine whether a quarry [548—19la] face 
may be made for enough down on the mountain side 
to make it available. I think it likely that such a 
face may be developed and if so, either one of the 
two locations I visited will yield material] for genera- 
tions—but I have marked the pieces. 

A:—Where I saw the immense Cliff Exposed at the 
top of the mountain. 

B:—Where [ did not have the strength to go to reach 
the exposed face. 

C :—Pieces where the ledge through the Mt. would be 
found. 

D :—Flat valley land for factory site near water—a 
present farm. 

ik :—Intervening pieces not take up and upon which 
I directed notices in my interest to be posted. 

The small square blocks represent 40 acres. 

I had with me Mr. Evans, Balfour G. & Co.’s 
former partner in the property and a German ‘Rei- 
dle’ who located and purchased all the properties 
they now own. 

He has been at the work 7 vears and has become 
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tired of their inactivity. 

I felt that I had done all that was possible to get 
ready for the Dr. and as time is the essence wired for 
him to come and put his Eagle Eye on the display. 

IT have read and now return his report on condi- 
tions at Santa Cruz. It is so inflammable that it 
might have spontaneously ignited. 

I hope you haven’t hung up that payment of 
$10,000 due us from Healy & Tuibbets, if so vour 
‘valuable asset’ will stay in the North until be gets 
enough to go home and whale your entire outfit. 

J am sincerely sorry to note from Dr.’s Letter that 
you were having a recurrence of headaches which I 
trust have long since passed away. 

Y¥ otme very truly,”’ 

The next is a letter from John L. Howard to Dr. 

Bachman, dated the 2d of July, 1906. 


Thereupon said letter was received and read in evi- 
dence in the above-entitled action, and is in words 
and figures as follows, to wit: 


‘*Bellingham, Wash., 2nd July, 1906. 

Dear Sir: I have had a preliminary canter with 
mr. Piace of R.R.Co. Taylor permits iim to be 
only a Clerk in any matter outside of small routine 
& we must put the gloves on with Taylor after mv 
return. 

Paige indicates viz. : 

On Mchy. from Bellingham $10 per car—from the 
East he said the Transcontinental line would absorb 
pve local from Sumas to Factory. On coal he 
‘thought’ it should be 50¢ & when he said that I was 
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in danger of an attack of heart failure he mentioned 
40¢ and said that even this might be revised. I 
pressed him to waive the 15¢ charge for wharfage 
and he consented. We agreeing to provide a storage 
bunker on a wharf space to be furnished by them. 
[544—191b ] 

On cement he named 50¢ to Bellingham for local 
use or export no wharfage charge & 7.50 per car 
which equals 25¢ from factory to Sumas—when I 
asked if the connecting road having the long haul of 
coal would not absorb his local he thought they might 
do so. 

The trouble is that he has no authority to decide 
any big proposition and I pressed him as far as If 
could to get his bottom ideas & the final squeeze must 
be put on Taylor. 

J am to see him again on Friday evg. 

Van Nalkenburg, the Sumas Realty Agt., reported 
to Riedle’s man that the Cliff claims on wh. he held 
the option have been sold. Our Old Reliable Ger- 
man doesn’t believe it & says ‘I git him.’ I expect 
more news on Friday and if anything of interest will 
write. 

VY ours truly, 
JOHN L. HOWARD.” 

Mr. DUNNE.—I will next offer a letter from John 
L. Howard, to Dr. Bachman, dated Vancouver, July 
3, 1906. It is an autograph letter written upon the 
letter-head of Evans, Coleman & Evans. 

Thereupon said letter was received and read in 
evidence in the above-entitled cause, and is in words 
and figures as follows, to wit: 
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‘“Wancouver, B. C. July 3, 1906. 

Dear Sir: I arr’d here late last night and trust 
that you made connections in and out of Portland 
that will put you in 8S. F. tomorrow A. M. 

Mr. Evans showed me the reply that Burns of 
(B. G. & Co.) Portland made to the letter Hvans 
wrote him. 

Burns thinks I am bluffing and asks ‘where are all 
these properties that Howard talks about and that 
we have not been able to discover during all these 
vears.’ He said that his'S. #. People would see me 
on my return home provided I was not too long about 
it as he had promised Moore an answer next (this) 
week. 

J mean to get an option of some kind from that 
power concern for 60 days even if the rate and con-. 
ditions should have to be made the subject of subse- 
quent negotiations. Having that we will have ab- 
sorbed the producing capacity of their present & pro- 
posed plant and our factory could be running long 
before B. G. & Co., could. possibly arrange for power 
and this I think would completely block the game if 
nothing else did. 

At the end of 7 vears they will wake up to find that 
they have left out other properties which will de- 
stroy the importance of their holdings and they 
mean to convey the impression that failing with me 
they will let Aman Moore have a chance to handle 
their property and they will probably join him in the 
scheme. 

We must ‘do’ them first & quickly. 

Noms: trim, 
JOHN L. HOWARD. 
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I should have said in my letter of yesterday that 
the B. Bay & B.C. [545—191c] R. R. pay $3 per 
ton 2240 lbs. for its coal fuel delv. at Sumas which 
means $2 fob cars at mines near Tacoma and §1 frt. 
I presume it to be run of mine coal & if so it is nota 
clean article.”’ 


Mr. DUNNE.—I next offer a letter from John L. 
Howard to Ma. I. A. Bachman, Napa Junction, dated 
Jul. 4, 1906, and will read the following portion of 
this letter. 

Thereupon the following portion of said letter was 
received and read in evidence in the above-entitled 
action, and is in words and figures as follows, to wit: 


‘‘T left Vancouver vesterday at noon, intending to 
return to Bellingham on Friday and be at the Hotel 
Butler on Saturday to see the power people as ap- 
pointed and get here again by Sunday Noon. Am 
just in receipt of a wire from Evans. 

‘Reidle advises parties offer claims for $12,000— 
10 per cent down balance in exchange for transfers. 
He has sent three men to restake and commends as- 
sessment work ’— 

This looks as tho’ some combination assuming a 
great anxiety on our part, was trying to work up the 
price from $7400. The matter will hold until LE get 
upére on Friday. If 1 feel vaat it isa blunt, 17 cal 
them by refusing and offering a lower sum in cash 
for a quick reply. I fully appreciate the value of 
this piece as a menance and will get it in some way 
so as to end the agony. 
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I am expecting a wire from you to-day after you 

see Mr. Dingee. 
Yours very truly, 
JOHN L. HOWARD.”’ 

Thereupon the following letters were received and 
read in evidence in the above-entitled action and are 
in the words and figures as follows, to wit: 

Mr. DUNNE.—I next offer a letter from John L. 
Howard to Dr. I. M. Bachman, an autograph letter 
dated July 5, 1906 (veading:) 


“July 5, 1906. 
Dr. I. M. Bachman, 


Dear Sir :—While awaiting your wire due Nanaimo 
vesterday I gave Reidle general instructions at Bel- 
lingham on Monday. Spent yesterday at Nanaimo 
and today at this place to get some business out of 
the way. I leave at 10 o’clock midnight to meet 
Evans at Vancouver and have arranged for Reidle 
to ride to Bellingham with me and report on his 
work. Some kind of a combination has been set up 
against us on the last claims that you visited. Par- 
ties want $12000 10% down balance 30 days or they 
will extend the option 60 days to that Sumas party 
who now holds it. I wired Evans not to lose the 
property but not to be bluffed. Reidle knowing that 
only $250 of assessment work was done instead of 
$900 due under the [546—192] law sent men to 
re-stake the claims in order to bring the parties into 
a tractable frame of mind. I will do what is wise 
and necessary to close the matters quickly and safely. 

I assume that vou did not see the power people in 
Seattle so that I will keep the appointment and call 
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(Testimony of John L. Howard.) 

there on Saty. to get their proposal and wire you, 
will then pick up Mrs. Howard and am prepared to 
camp at Bellingham and vicinity until I wre you 
that the property deals are completed. 

Visited Victoria Cement plant this P. M. 2 kilns, 
60 ft. running. Installing a third. Claim to be 
making nearly 600 bbls. per day now. Consumption 
of coal as nearly as they can determine is 100 lbs. 
per bbl. I am sending you 2 samples of this coal 
and they mix the two grades half and half. I hope 
that you saw ‘his nibs’ before he started for N. Y. 

Yours truly, 
JOHN L. HOWARD.” 


Mr. OLNEY.—Is there any objection to my ask- 
ing one or two questions of Mr. Howard in regard 
to that letter right now? 

Mr. DUNNE.—Right now—no. 

Mr. BROBECK.—And I wish you would ask him 
who ‘“‘his nibs’? is. 

Mr. DUNNE.—Yes, we would like to have that 
brought out. 

Mr. OLNEY.—AII right, I will ask him. 


[Testimony of John L. Howard, for Complainant 
(Recalled—Cross-examination). | 


JOHN L. HOWARD, cross-examination re- 
sumed: 

Mr. OLNEY.—Q. Who is ‘‘his nibs’’? 

A. That refers to Dingee. 

Q. I call your attention to this language: ‘‘Some 
kind of a combination has been set up against us on 
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(Testimony of John L. Howard.) 

the last claims that you visited. Parties want 
$12000, 10% down balance 30 days or they will ex- 
tend the option 60 days to that Sumas party who 
now hold it.”’ I will ask you if that has any refer- 
ance to the locations which were made in your name 
under the Timber & Stone Act? A. No. 

Mr. DUNNE.—Q. That is, the 80 acres ? 

A. No. This property was not taken up. 

Mr. BROBECK.—Q. But that was property 
which you contemplated making some use of in this 
emecryrise av the time, was it not? 

A. Dr. Bachman went to look at it and it was 
thought well to take [547—192a] it in if it could 
be had even though it were not used. It was not 
taken. 

Mr. DUNNE.—The next is a letter from John L. 
Howard to Dr. Bachman, an autograph letter, dated 
the 8th of July, 1906, from Seattle, Washington, and 
reads as follows: 


‘‘Seattle, Wash. 8th july, 1906. 
Dr i. M. Bachman: 

Dear Sir: I have at last seen Galbraith Bacon & 
Co. and the only value their investigation as in so 
far as J am concerned is that it enabled me to truth- 
fully tell B. G. & Co. in S. F. that we had men in the 
field here looking for lime deposits. 

One Dr. Gould, formerly with the Ideal Cement 
people & connected with Aman Moore, at one time, 
has been in the employ of Galbraith ¢his B. & Co. 
since March at $125 per mo. and expenses. They 
told me of this Apl. Ist when I asked them to look 
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about for me but he was looking both for gypsum 
which they want to make plaster and incidentally for 
lime rock. If he had found the latter I think they 
would put the matter before me but it appears that 
he has not been cruising much in Washington and in 
so fat as he seems not to have found anything of 
value so we mav dismiss that lead and chiefly be- 
cause we do not now need it. They tell me that B. G. 
& Co. are keeping watch of my movements. 

Weather still very warm and [ wish Santa Cruz. 
was going now to stop the impour of eastern cement 
especially at inland points. 

JOHN L. HOWARD.” 


‘‘In order to avoid giving publicity to my pur- 
chases I have concluded to have Riedle & Zender sign 
deeds and deposit them with the money in a Belling- 
ham Bank until the expiration of the option, time 
which will be at the end of the month. The deeds 
may then go of record and meantime you may go on 
with yr. incorporation as soon as I wire vou to- 
morrow that deeds have been signed. We need 40 
acres from Mansard which adjoins Zender’s land. 
Mansard will not sell a part of his 160 and so I may 
take a bond on the whole until vou have time to see 
whether vou want it in connection with factory site, 
or dwellings for work people. 

Yours truly, 
JOHN L. HOWARD.” 


\We next offer a letter from Mr. John L. Howard, 
to Dr. Bachman—probably two letters, written at 


> wc) 


the same time— Fr. 


a. -5e 
- ae pfs 
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Mr. OLNEY.—Wait a moment Mr. Dunne. Thev 
speak for themselves. They show that they are two 
two letters. 

My. DUNNE.—AII right. 

The first letter reads as follows: [548—192b] 


‘Bellingham, 9th July, 1906. 
De 1. M. Bachman, Napa, Cala. 

Dear Sir: I enclose copy of an escrow agreement 
for the Zender land and have given A. J. Craven our 
‘lawyer an order to get the Deed trom the Bank and 
to file it with Riedle’s deed, which he holds, on June 
80th, after which he will ship the papers, abstracts, 
&¢. to me at San Francisco. This telegraph office 
Jeaks and I will wire vou from Vancouver tomorrow 
that these two deals are consumated. 

Look now at vour Small blue map, 3 brothers An- 
derson by name, own 
160. aeres Sec. 15 SW. 14. 

ae CAG SRY OOM, 1. 
ag) ** ** ~22 NW.14 8 NW. 1,4 of SW. 1A. 
a 60’ 6G 2k Be tAeof ME. 14. 

One Mansard owns 

IWeacressSeen22 W. 14 & SW. 1% of NE. 4. 
+0 NE. 44 of SE. 14. 

The last item we seem to need because it lies be- 
tween Zender’s land and my 80 acres but Mansard 
declines to sell part and [ have asked Horst the 
broker to trv for an option on the entire Anderson 
& Mansard holdings for 30 davs to give you time to 
determine whether you will want any or all of them. 

If vou check off these pieces vou will see that the 
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pieces entirely cut off B G & Co’s eastern deposit 
from the R. R. but they are not useful merely for 
that purpose. 

As to the ledge vou last saw I have told a young 
S. F. lawyer who may locate here that I would give 
him $2,000 for the three big claims if he got himself 
in position to offer them free from adverse conten- 
tion. If we get these the other claims will be cheap. 

In order to make a show & to do useful work, I 
have told Riedle to take out an Engineer clearly 
mark out the Section lines thro the brush and tim- 
ber, determine the best trail line from Zenders to the 
lowest part of the ledge on Riedle’s land and let a 
contract to make the trail—which done he will go 
home and await any further orders we may have to 
give. 

I go Vancouver tonight. Nanaimo tomorrow, 
but do not know exactly hownlong I will remain 


there. 
Yours truly, 


JOHN L. HOWARD.”’ 
‘*Bellingham, July 9, 1906. 

Mr. Page, Supt. of B. B. & B. C. R. R. told me 
that his road gets out of the Transcontinental rate 
from all connecting line 644¢ per 100 lbs. to points 
on his road between Bellingham & Sumas thatbhave 
been made terminals. 

He prefers to work with C. P. R. and consign- 
ments intended for Kendal if shipped via C. P. R. 
should be consigned to Bellingham via Sumas. If 
routed via Great Northern then they should be made 
to Sumas via Bellingham. [549—192c] 
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For the 614¢ allowance made to him by the Trans- 
continental lines he would deliver at Kendall on the 
through rate. 

He had written very fully to Presdt Taylor and 
thinks there will be no trouble in getting a coal rate 
of 1¢ per ton (2240 lbs) from Bellingham to Ken- 
dall. 

Said that the road has a bonded debt of $150,000 
but it is not sure and that the need of raising money 
for expenses and developements has made Taylor so 
touchy that he has been very anxious to dispose of 
the property which is now earning operating ex- 
penses and interest: 

Averages about 15 cars logs per day East of Ken- 
dall and gets $9 per car minimum. Delivered last 
month to N. P. at Sumas 88 cars & to Grt. Northern 
at Bellingham over 200 cars. 

Will furnish us a wharf at Bellingham for coal- 
bunkers to be erected by us, but would expect us to 
load the cars. 

Without a contract he pays the Carbon Hill Coal 
Co. $2. per ton f.o.b. at mines & N. P. R. R. $1. frt 
tor locomotive fuel of which he uses 500/600 tons 
per mo. 

That N. P. R. R. could build from Deming to 
Kendall but that Levy of N. P. R. R. told Donovan if 
the B. B. & B. C. R. R. wouldnot charge more than 
$10 per car Kendall to Sumas the N. P. R. R. would 
not be justified in building. 

Has 8 loco. & 59 box-cars—1 Passgr. & 2 frt. en- 
eines in good condition balance not good—Track 
laid with 50-55 & 60 Ib. rails—and not in good order 
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especially the wharf approaches.” 


The next is a letter from John L. Howard to Dr. 
I. A. Bachman, dated San Francisco, August 7, 1906, 
which reads as follows: 


“WESTERN FUEL COMPANY. 
San Francisco, August 7, 1906. 
Dr. I. A. Bachman, 
Napa Junction, 
California. 

Dear Sir: In some unaccountable wav I gave your 
name as Irving M. Bachman to the lawyer who made 
out the Riedle and Zender deeds. JI discovered this 
since mv return and am now advised that the proper 
corrections have been made to Irving A. Bachman. 


ELECTRIC POWER: You may remember my 
stating to you an interview with Mr. Hendry of Van- 
couver, who is to install a large power plant in brit- 
ish Columbia, just north of Sumas. 

I ascertained and sent him word that there was no 
U.S. Customs duty on Electric Power sent over the 
American border. Mr. Evans is following up this 
matter for us, and writes me under date of Au- 
gust 2— 

(Mia. Hendry is still away and will not be in 
active business for two or three weeks. I called 
on his Assistant today who informs me that the 
Consulting Engineer, Mir. Itennedy, has gone 
east to look for an Engineer to take charge of 
the whole work, [550—192d] which is to 
ahead vight away, and they expect to have the 
dain veady early im the comme vear Om 
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(Testimony of John L. Howard.) 
Hendry is very anxious to take care of our re- 
quirements, but he cannot give us any definite 
reply for some weeks) 

This is worth following up, and if you want to talk 
it over with Mr. Evans doubtless he can arrange to 
meet you at Bellingham. 

Evans has drawn on me for $3900, balance pur- 
chase price of Watson land. Mansard on the Map. 

Yours very truly, 
JOHN L. HOWARD.”’ 


Q. LT would like to ask you at this point, Mr. How- 
ard, the Evans who is referred to in this letter is 
Mr. Ernest E}. Evans, 1s it not? 

Mr. HOW ARD.—Yes, Mr. Ernest Evans. 

Mr. DUNNE.—The next is a letter from John L. 
Howard to Dr. I. A. Bachman, dated August 23, 
1906, and two copies of letters attached: 


“WESTERN FUEL COMPANY. 


San Francisco, August 238, 1906. 
Mr I. A. Bachman, 
Napa Junction, 
California. 

Dear Sir: Herewith copy of a letter from B. G. & 
Co. and my reply. I am afraid that old Riedle has 
put me ina false position and did not exactly tell 
me the truth. 

At any rate let Mr. Roseberry when he goes, take 
the train from Bellingham to Kendall, and then get 
hold of Peter Zender, who will be able to show him 
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anything that ‘he wises to know. 
Yours truly, 
J. i, H. JOHN L. HOWARD. 


Copy. San Francisco, 23rd August 1906. 
John L. Howard, Esq., 
Western Fuel Company, 
Ciky. 

Dear Sir: Our Portland friends advise us that Mr. 
Riedle has received a letter from you instructing 
him to proceed to Bellingham on Saturday to meet 
a certain Mr. Roseberry. 

As Mr. Riedle is an employee of ours, we think it 
would be more regular if all arrangements for the 
employ of his services were made by you direct with 
this firm. '[551—192e] 

On hearing from you we shall be glad on any 
future occasion, as we did on recent occasion, to 
place the services of any of our employees at your 


disposal. 
Yours faithfully, 


BALFOUR, GUTHRIE & CO. 


| August 23, ’6. 
Messrs. Balfour, Guthrie & Co., 


#416 Jackson Street, 
City. 

Dear Sir: Your note of date greatly surprises me, 
for when I first met Mr. Riedle I carefully enquired 
and learned that he was quiet free from any employ- 
ment, and because of that I made use of his prof- 
fered services. 

Had I known that the conditions were such as 
your letter indicates I should not have used him un- 
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der any circumstances, and much less would I have 
sent him the recent telegram. 
ae ik H. Yours truly,”’ 


We next offer a letter from John L. Howard to W. 
J. Dingee, of date August 23, 1906, reading as fol- 
lows: 


“WESTERN FUEL COMPANY. 


San Francisco, August 23, 1906. 
W. J. Dingee, Esq., 
Post & Franklin Streets, 
San Francisco, California. 

Dear Sir: I will be absent tomorrow, but if you 
fiave retained that that statement of account from 
vans, Coleman & Evans, will you please send it to 
me. JI want to examine some of the items on the 
accompanying bills. 

I enclose copy of letter from B. G. & Company, 
and of my reply. 

I want to see what we paid Riedle through Evans’ 
office. 

Yours truly, 
ds) Mls, Wied, JOHN L. HOWARD.”’ 


Then follow copies of the same letters which have 
just been read; it will not be necessarv to read them 
again. 

We next offer in evidence a letter from John L. 
Howard to Dr. J. A. Bachman, dated August 27, 
1906, reading as follows: [552—192f] 
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‘San Francisco, August 27, 1906. 
Dr. I. A. Bachman, 
Napa, Junction, California. 

Dear Sir:—I have your letter of August 25th 
about the No. 1 Lime property, and note that you 
think it should be bought. 

Any new stirring by mail in view of the option 
that was on it, and the trouble about Riedle, may not 
be advisable, but I am going North I think on Sep- 
tember 8th, and will then take the matter up vigor- 


ously. 
Yours very truly, 


J LH. JOHN L. HOWARD.” 


The next is a letter from D. W. Riedle to John L. 
Howard, dated August 27th, 1906, reading as fol- 
lows : 


BLE cicye Montavilla, Portland, Oregon. 
John L. Howard, Esq., 
San Francisco. 

Dear Sir: Your favor of August 23rd received, 
and I beg to say that vour telegram arrived Friday 
morning in time before starting for Bellingham. 

T also have seen a telegram from the firm of Bal- 
four, Guthrie, San Francisco, to the firm at Port- 
land. 

‘Howard professed that Riedle says he is free, 
Sch TE 

This is correct, L said so, and I said so to My. 
Burns. 

I decided to be independent as I heard the price 
they asked for the property. I had not asked for 
salary for month of July and August, besides de- 


vs. Ernest E. Evans et al. 789 


clared’ to My. London that I will (2?) September Ist. 
He asked me to write it, I did so, as you in enclosed 
(?) can see. 

My. Burns asked me if you had promised me a 
position or something else in your new company. I 
sald ‘No.’ This is true also which you know your- 
self. 

Mr. Burns wants to bluff me last Friday that when 
you are building they will build also. I believe thev 
will come to terms and you will build together. 

J will write you again in a few days. I will stand 


pat but honest. 
Yours very respectfully, 


D. W. RIEDLE.”’ 
(im lead pencil: “Cepy for Dr. Baehman.’’) 
[ 558—192¢ | 


Attached thereto is the following letter from 
Riedle to Balfour, Guthrie & Co.: 


** COwy « Montavilla, August 16, 1906. 
Mess. Balfour, Guthrie & Co. 

Sirs: As I am convinced you are going starting 
the proposed cement work at Kendall, and I think 
it 1s not in mutual interest to go on as we have done 
since, I beg vou therefore kindly for a final settle- 
ment. 

Please be so kind make a proposition to this mat- 
tem in writing. 

Yours very respectfully, 


DoW. IME DIG: 
(No answer to-day.) ”’ 


At the bottom of the letter first read in this series, 
in the handwriting of My. Howard, are the words 
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‘‘eopy for Dr. Bachman.’’ 
The next is a letter dated August 30th, 1906, from 
John L. Howard to A. B. Williamson. It reads as 


follows: 
‘August 30th, 1906. 
A. B. Williamson, Hsq., 


c/o Messrs. Balfour, Guthrie & Co., 
416 Jackson Street, City. 

Dear Mr. Williamson: To your note of yesterday: 

On account of Mr. Smith’s absence and some 
morning engagements, it will not be convenient for 
me to leave so early as vou indicate. 

I will, however, go on the 12:30 P. M. boat and be 
at the Howard Company’s office promptly at one 
tomorrow. 

As to the concluding paragraph of your note. I 
spoke briefly to Mr. Dingee at the Club today. 

He wishes to confer with Dr. Bachman, who un- 
fortunately is detained by a labor trouble which be- 
ean today at Napa Factory. As soon as they mav 
meet, ‘which will be very shortly, they will give me a 
definite answer to your inquiry.”’ 


At the bottom, in Mr. Howard’s handwriting, are 
the words: ‘‘Copy for Mr. Dingee.”’ 

Attached thereto, on a yellow sheet, is the follow- 
ing in the handwriting of Mr. Howard: 

“EXTRACT: Since Mr. Balfour arrived we hare 
discussed the cement situation; for reasons he has 
requested ine to ascertain from you whether all nego- 
tiations relating to our properties near Sumas 
[554—192h] are definitely at an end. Jindly send 


me word tomorrow. 
A. B. WILLIAMSON.” 
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The next is an autograph letter, from Mr. John 
L. Howard to William J. Dingee, written upon the 
letter-head of Evans, Coleman and Evans, at Van- 
couver, B. C., and dated the 12th of September. It 
reads as follows: 

““Vancouver, B. C., 12th Sept’r. 
W. J. Dingee, Esq., 

Dear Sir: Arr’d here after a chain lightning trip. 
Started from Bellingham early yesterday a. m. in 
an open gasoline car driven by the R. R. supt. for 
Kendall and after lunch walked up the new trail to 
the exposed lime stone cliff on the Reidle and How- 
ard claims. Tell the Doctor that he may now reach 
them with shedding a hair. There is an ocean of 
lime to be seen and as much more that is covered. 
Took an Engineer with me and told him what we 
wanted done as to contour lines, tracing the ledge 
as far down toward the valley floor as possible, as- 
certaining its real and not 7s apparent width slashing 
the timber along its face from the valley floor to the 
top, &e. 

He promises to finish his work in a week and L’ll 
keep after him. 

Stopped with Ernest Evans last night, his opinion 
now is that if B. G. & Co’s last proposal is turned 
down by the N. W. Cement co. they are likely to let 
Aman Moore see what he can do, they putting in 
the property at a certain figure and taking a block of 
the secutzries in order to get the selling agency. 
This looks exceedingly probable and further than 
they are likely to have abandoned the foreign com- 
pany which was their first intention. Beginning 
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with Monday next when I am in Seattle I will take 
up freight matters with the great Northern and 
Norther Pacific. 
Yours truly, 
JOHN L. HOWARD. 
Fine weather until this a.m. It is raining as it 
knows how to rain in this country.”’ 


The next is a letter from John L. Howard to Will- 
iam J. Dingee, dated San Francisco, September 24th, 
1906, and reads as follows: 


‘San Francisco, September 24th, 1906. 
W. J. Dingee, Esq., 
1249 Franklin St., City. 

My dear Sir: The Northwestern Portland Cement 
Company will have four outlets for its product: 
1—Via Northern Pacific Railroad— 

S miles to Sumas. 
125.8 ‘* ** Senile 


iis i [ 555—1921 | 


IT saw the General Freight Agent at Tacoma on 
Sept. 19th, gave him all the data needed and he prom- 


ised to give me his views within a week regarding 
rates as far South as Portland, east to Spokane, and 
as to whether he would make Sumas a terminal. 
2—Via Great Northern Railroad— 

32 miles to Bellingham. 

Of ° “ Seattle. 


129 66 ee 66 
Saw the General Freight Agent at Seattle on Sept. 
lth, but he could not act and promised to confer 
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with Mr. B. C. Campbell the V. P. who is expected 
there during September. He will make Bellingham 
a terminal. 

During the conversation he said they ought to own 
the B. B. & B. C. R. R. but he presumed that his 
people couldn’t trade with D. O. Mills on price. In- 
timated that if they desired they could confer with 
me on this point. 
3—Via B.B.& B.C. RR. 

From Kendall 32 miles. 


This line is useful for water shipments from Bel- 
lingham to points not accessible by other rail lines 
and in case of disagreement with the B. B. & B. C. 
rail connections, shipments may be made to points 
like Seattle, Tacoma and Portland until such time as 
the N. P. R. R. and the Great Northern Railroad 
could see their way clear to meet our view of not over 
i. cenms. 

4— Via Canadian Pacific Railroad. 
9 miles to Sumas. 
7 Wancouver. 


45 

These people quote $1.00 but in view of the 50 cents 
per bbl. duty, we are not likely to make much use of it. 

Coming back to the B. B. & B. C. R. R. Mr. Page 
the ‘Pooh Bah’ of the concern, 1. e. Supt. Gen'l 
Freight and Passenger Agent etc. and by the way a 
trustworthy conscientious and economical young 
Yankee has some idea about freight rates which of 
course differ from those vou have expressed, viz.: 
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Bellingham to Kendall 32 miles. 
Ommde oil ...... 42°28 3 cents per 100 lbs. 
Coal overd,dog: ..42 “~~ 5 
Gypsum G6 7 Ad G6 G6 eek 
‘* from eglme@acd..22> “§ °“ =) ee 


This includes a wharfage charge of 10 cents per 
ton, Kendall to Sumas on cement to other railroads 
25 cents per ton, for local use 50 cents per ton. 

Bellingham on cement for other railroads 32 cents 
per ton, Bellingham on cement for local use 75 cents 
per ton. 

fT intimated that the owners of the cement company 
Were in position to control the railroad when they so 
desired, and Mr. Hyatt of the B. B. Imp. Co. knew 
that Cornwall shares had been put in escrow. 

But Mr. Page the Railroad Supt seems to have 
incurred the displeasure of Mr. Taylor through hav- 
ing quoted rates to me in June last, although they 
were subject to Mr. Taylor’s approval and in view 
of the fact, he cannot as asked to conform to our 
views until we put [556—192j] ourselves in posi- 
tion to give him an official order. In this case, how- 
ever, care must be used in three directions. 

1. To avoid the possibility of attack from the minor- 
ity interest in the Railroad who might set up 
that through your control of it, you were sac- 
rificing them in favor of the cement company, 
which you likewise control. 

2. Regard must be had to the law and to the rules 
of the Washington Railroad Commission, of 
which Mr. McMillan is a member. All rates 
must be published and vou may not enjov a 
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rate that is not open to others in the same 
business and located on that line of road. 

3. You want eventually to sell the road and we 
must keep in mind the fact that it should not 
be handicapped with an unprofitable contract 
with the cement co. which might militate 
against the sale. 


In view of all these points, I asked Mr. Page to 
have his lawyer pass upon this point. Whether if 
he established and published an open rate, the State 
law would permit him to make and publish reduced 
rates ona sliding scale graduated upon the total 
amount of all kinds of tonnage contributed by the 
Cement Company. If his lawver reports favorably 
and if you assume control, then I would have a con- 
tract drawn and submitted to Mr. McEnerney, one 
that would hold whether we kept the road or sold it 
and one that our successors could not under any sort 
of plea successfully side step. 

I went no further in this matter because I wanted 
to put the facts before you prior to my again going 
to Seattle to defend my timber and stone claim 
against some professional jumpers and perjurers. 
Meantime you will decide whether the option of the 
Cornwall stock will be exercised. I think that if 
the Realroad investment can be carried, it may be 
adviable not to negotiate for its sale too soon because 
there are developments going on in that country that 
may make the road more valuable than it will be even 
with your cement industry. ‘To say nothing of some 
short extensions which it needs to increase traffic, its 
small equipment of cars are up to their limit. More 
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rails are needed to improve the line, more transfer 
yard room is wanted at Bellingham and there are a 
number of property questions between the R. R. Co. 
the Mill Company and the Improvements Company, 
which under the triple headship are handled withoit 
clashing, vet in view of the separation of the Rail- 
road will need adjustment. 
Yours truly, 
JOHN L. HOWARD, 

JLH.EGO. Presd’t.”’ 


The next is a letter from John L. Howard to Dr. 
I. A. Bachman, dated October 9, 1906, and reads as 
follows: 


“WESTERN FUEL COMPANY. 


San Francisco, October 9, 1906. 
Dt. 1. A. Bachman, 
Napa Junction, California. 

Dear Sir: With this please find maps and copy 
of a letter from E. C. [557—192k] Lyle Engineer 
at Bellingham. 

I directed him to get the contours of the valley 
land where the limestone Ledge would strike the 
valley floor, and at same time to figure on such em- 
bankment as might be needed to impound the water 
of Zender’s Lake, in case you were forced to a steam 
generating plant. 

You will notice that the lowest part of the exposed 
ledge is 600 feet above the valley floor. There is no 
doubt in my mind that it will be found further down 
when properly stripped; also that he flagged it at a 
point 600 feet higher up, and as this point is about 
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the middle of a 40 acre strip, which is 1320 feet long, 
it is easy to see that the ledge runs 600 feet higher 
than the upper flag station, so that there is now an 
exposure of 1200 feet. 

As to the water, I asked him to survey a line for 
dyke around the low border of Zender Lake. This he 
has done, and shows that if the present low county 
bridge be filled and fitted with a spillway the capacity 
of the resoivoir will be approximately 30,000,000 
gallons. 

He did not examine the character of the bottom 
of the proposed reservoir, but thinks it may be 


porous. 
Yours very truly, 


JOHN L. HOWARD.”’ 


The next is a letter from John L. Howard to W. J. 
Dingee, dated October 9, 1906, and reads as follows: 


“WESTERN FUEL COMPANY. 
San Francisco, Oct. 9, 1906. 
W. J. Dingee, Seq., 
1249 Franklin Street, 
San Francisco, Cal. 

Dear Sir: I enclose copies of two letters from the 
Great Northern and Northern Pacific railroads re- 
garding rates on cement, Sumas to points in Wash- 
ington. 

It is merely a confirmation of what was roughly 
indicated and to Seattle, Tacoma and Portland the 
rates are not at all satisfactory. 

But we will get there if we do not chase them up 
too much. 

When next in Seattle I will look into the question 
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of water transportation, and think that we can 
ereatly beat these rates via Bellingham, and to all 
points reachable by water. 

My judgment now is that after paying the B.B. 
& B.C.R.R. one per cent per ton per mile, we can 
land Cement in Seattle, and perhaps also in Tacoma, 
at 75 cents per tons; and when we do it the railroads 
will come after us for the business. 

Selva Yours very truly, 

JOHN L. HOWARD. 
Pres’dt.’’ [558—1921] 


The next is a letter from John L. Howard to W. 
J. Dingee of date October 17, 1906, reading as fol- 
lows: 

‘Bellingham, Wash, Octo. 17, 1906. 
W. J. Dingee, Esq., 

Dear Sir: I ar’d here on time on Monday Eve. 
Spent most of vesterday with the law investigating 
the status of the claims of parties who have been 
jumping our land. 

No matter how much care one takes he is open to 
some kind of attack from these professionals who 
belong to the elass which in 8. F. gets money after 
using pieces of gas pipe on the heads of its victims. 

I have succeeded in getting two to withdraw and 
to promise our lawver a quit-claim deed. 

This is the 2nd bunch that have let go & there is 
still another that I expect to have in hand by the 
time [return from Naniamo leaving here in tonight's 
train. | visited Kendall today but did not venture 
up the mountain trail during the heavy rain. Air. 
Taylor arr’d today on the Canadian Pacific & as the 
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R.R. Supt. must devote himself to the Presd’t. I 
will come back here after he has gone. He intends 
visiting Coos Bay to look over the Black Diamond 
Co’s properties on his way home. 

I am enclosing the U. 8. Patent for the property 
of Peter Zender which should be filed with Zender’s 
deed to Dr. Bachman. 

I am just this moment in rec’t of yr telegram of 
date and will attend to the matters referred to. 
Have given Zender’s U. 8S. Patent to the lawyer in- 
stead of enclosing it. 

Will go into this local R. R. matter pretty closely 
on my return. It looks as tho some money must be 
spent for extensions to reach timber to take the place 
of timber this is being rapidly eut from the land 
tributary to the patent lines. 

Yours truly, 
JOHN L. HOWARD.”’ 


The next is a letter from John L. Howard to Will- 
iam J. Dingee, dated November 17th, 1906, from Se- 
attle, Washington, reading as follows: 


‘‘Seattle, Washington, 17th Nov’r, 1906. 
W. J. Dingee, Esq., 

Dear Sir: Since writing you this a. m. I lunched 
with Bailhe of B. G. & Co. and a Mr. Anderson, a 
Director in the English Cement Syndicate, whose 
total daily output is 25,000 bbls. He is the party 
that was not permitted to go to Napa but who did 
visit Santa Cruz with Jones of Spreckles & Co. [559 
—192m | 

He is studving the present and prospective demand 
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(Testimony of John L. Howard.) 
for Cement on the coast and has visited all the exist- 
ing factories and some of the projected sites for new 
ones. Has gathered and memorized all the trade 
talk and gossip and has tabulated the output of all 
the concerns for 1906—-1907-1908. Napa is rated a 
2000 per day but Santa Cruz at 4500 but latter will 
not be able to ship Commercial Cement until the last 
5) months of next vear. His concern is shipping to 
all the Atlantic Seaboard points including Panama 
Canal and also much to the Orient including Manila. 
Wanted to know why we didn’t go for that trade. I 
told him we couldn’t butter the home bread, ete. 

Evans believes and there are some indications to 
warrant it that negotiations are on between his Co. 
and B. G. & Co. and should this prove true the sooner 
we ‘Get a move on’ the better. 

Yours truly, 
JOHN L. HOWARD.” 


Q. Who, Mr. Howard, who is referred to when you 
say B. G. & Co.? 

Mr. HOWARD.—Balfour, Guthrie & Company. 

Mr. DUNNE.—The next is a letter from John L. 
Howard to W. J. Dingee, dated at Seattle, Novem- 
ber 17, 1906, reading as follows: 


‘Seattle, Nov. 17, 1906. 
W. J. Dingee, Esq., 


868 Sth Awe, Ni ¥. 

Dear Sir: I reached here on Thursday 15th pre- 
pared to meet the ‘Sand-bagegers’ for the case on my 
SO acres set for 16th. 

Since then all rail communication with Seattle has 
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been destroved by floods. The entire gang of ‘Gas 
pipe’ men were here excepting the principal who 
signed and swore to the protest against me. ‘To en- 
able him to reach here the Registrar has said today 
that the hearing will positively take place at 10 on 
Monday. As neither the principal nor his witnesses 
can reach here it is confidentially expected that the 
protest will be dismissed and thus the entire land 
troubles concerning the Dr. and the writer will be 
cleared away. 

I have waited a wire from the Dr. regarding his 
movements about coming here to take up the new fac- 
tory question and the price policy for 1907. 

As to the first 5 months have gone and we have 
done very little in the way of progress. B. G. & Co. 
have been at work and yesterday their Mr. Baillie 
told My. Evans that they now had a better offer in 
coin for their property than you made them. I have 
felt and so have vou that the first factory in this 
field would have a great advantage. 

The consumption in this field during 1907, is ex- 
pected to be Very great, and the Vancouver Cement 
Co. is now about to make its [560—192n] second 
increase in plant so as to be able to send more into 
this market. Its quality is very good. Cement 
prices will be better here. Ball’s Puget Sound Agent 
has contracted with him for 125,000 bbls. B. G. & 
Co. have the call on room for 15,000 bbls. per mo, at 
25 shillings fr’t on the steamers that run from Lon- 
don over Suez Canal to Puget Sound. Everything 
looks rosy here and we should be up and doing. I 
cannot reach Bellingham now to see how matters are 
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getting on with the properties but will go by steamer 
to Victoria on Tuesday A. MM. reach Nanaimo 
Wednesday noon and after finished there will go to 
Vancouver—thence to Bellingham. 

Am just in rec’t vr. t.d. from Allentown 15th say- 
ing Dr. could not come but is arranging to send ex- 
perienced parties to build plant. I shall wire vou to 
know if they wilk start quickly so that if possible I 
may meet them and explain the property situation. 

I trust that Mrs.\Dimgee is inyproving. 

Yours truly, 
JOHN L. HOWARD” 


The next is a letter from John L. Howard to W. 
J. Dingee, dated November 21, 1906, and reads as fol- 
lows: 

‘‘Nantamo, B.C., 1906, November 21, 1906. 
W. J. Dingee, Esq., 
S58—-5th Ave., 
New York City, Nr Y. 

Dear Sir: On Monday the U.S. Land Commis- 
sioner at Seattle decided with regard to my 80 acres. 

1-That I had properly filed on it under the Timber 
& Stone Act. 

2-That by the date of my filing I had a prior right 
as compared with the pyotestants. 

3-That because the protestant was not present with 
his witnesses to prosecute the case, he would dis- 
miss the case. 

Now although the Land Register & Receiver know 
that the protestant and his witnesses were protes- 
sional jumpers, although he was convinced that they 
did not intend to appear, and although my lawyer 
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told him in presence of opposing counsel that it was 
a blackmail scheme, the Commissioner declined to 
issue to me the Certificate during the 30 days in which 
by law the protestant may appeal from his decision. 

The basis, and absolutely the only basis for such an 
appeal lies in the fact that owing to the floods, rail- 
road travel was temporarily suspended and _ this 
lawyer filed an affidavit that his client would not 
reach Seattle from Portland and vet I, the defend- 
ant, had done it. . 

If an appeal is taken from the decision of the Se- 
attle Land Agent all the papers in the case must go 
to Washington, there to be numbered and taken up 
in regular order. The average time for a decision is 
said to be 6/8 months and then an appeal may be 
taken to the See’t of Interior, which will consume 
6 months more and pending [561—1920]_ the final 
decision no one may use the property. 

Here’s a mess with positively no slip or error in 
any part of the proceedings that I have taken, and 
vet a gang of professional rogues sided by an equally 
bad lawyer can block progress and cause delay in o1- 
der to extort blackmail. 

My lawyer, who is very able in Land Office prac- 
tice, and is probably as bad as the rest of them, hinted 
that if delay would be expensive it might be better 
to give the gang $400/500 and get rid of them. I 
verily believe that although the suggestion is a good 
one in the matter of policy for me, it was prompted 
by the desire to get for the other lawyer and from 
me the fce that that lawyer could not get from his 
own client. Iam writing to hear from him, but wll 
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get the trouble out of the way and no more taking 
up of land for me. 

I wired vou to know when the ‘Experienced par- 
ties’ will be here because if I have much more to do. 
with these local harpies I am likely to commit mur- 
der and if I get into jail it is a poor place from which 
to manage a cement business. 

IT trust that vou are well and that Mrs. Dingee is 
improving. 

Tf you and the Doctor are converting lime, clay and 
‘water’ into millions, keep in mind a chance for the 
Subseriber who is pulling his ‘coldnosed’ friends for 
the wherewithal to pay dividends. 

Yours very truly, 
JOHN L. HOWARD.” 


(A recess was here taken until 2 P. M.) 

Mr. DUNNE.—The next is a letter from John L. 
Howard to W. J. Dingee, under date of January 9th, 
1907, reading as follows: 


‘San Francisco, Jan. 9, 1907. 
W. J. Dingee, Esq., 


1249 Franklin Street, 
City. 

Dear Sir: Under date of January 4th our Belling- 
ham Attorney advises that all the assessment work 
required on the Riedle claims has been completed, 
the proof of same has been prepared and would be 
filed on January Sth. 

This means the application for a U. 8. Patent, 
which when obtained is invulnerable. 

As to the Howard 80 acres, the lawyer for the 
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blackmail gang filed his protest against the decision 
of the U. s. Local Land Office in Seattle which was 
in my favor. 

This sends the case to Washington, and will cause 
both delay and expense. Pending the decision 
neither of the litigants may enter into occupation of 
the land. 

My opponent has done no work on his claims dur- 
ing the sixty davs following his entry, and has 
therefore forfeited anv right. 

My lawyer said that he cannot possibly win against 
my position. But they all agree with me that new 
placer claims may be [562—192p] filed in mv in- 
terest and under these, assessment work may be done 
by the filers, and this work may be made to conform 
to the general and ultimate plan of development. 

In either or both cases I am bound to win. 

Yours truly, 


JOHN L. HOWARD.” 
J.L.H. 


The next one is a letter from John L. Howard to 
W. J. Dingee, dated January 21, 1907, reading as 
follows: 

“San Francisco, January 21, 1907. 
W. J. Dingee, Esq., 
1249 Franklin Street, 
City. 
Dear Sir: 

I enclose copy of a Jetter from Ernest Evans bear- 
ing on the subject of Electric Power for Kendall, 
Washington. 

This scheme offers the best opportunity for our 
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getting the juice. I have been working with the 
projecture for several months. 
Please forward to the Doctor, he will be interested 


in the information. 
Yours truly, 
JOHN L. HOWARD.” 


The following letter is attached: 


‘Vancouver, B. C., 16th January, 1907. 
John L. Howard, Esq., 
87 Vernon Street, 
Oakland, California. 
Dear Mr. Howard: 

M1. McNeill of the State Lake Power Co. called 
on me today and stated that after going into the mat- 
ter with Mr. Kennedy of Montreal, their consulting 
engineer, they had decided to write to Mr. Bonny- 
castle, who is a practical Electrical Engineer in Mon- 
treal, to come out here at once to go over to the pro- 
posed pole line and finally check up all estimates of 
the cost of delivering power to JXendall. 

Mr. McNeill assures me that, unless something 
very unfortunate happens, they will be able to give 
us a definite proposal within three weeks, but he 
could give me no idea as to the probable rate that 
they would charge per horse power. 

He states that he could not have the installation 
completed, in the event of our coming to terms, and 
the power actually turned on, before the early sum- 
mer of 1908, and when I taxed him as to what he 
called the early summer, he said Jwne. 

I then asked him whether in the event of our ¢om- 
ing to terms, if thev would sign a contract guaran- 
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teeing to deliver power by [563—192q] a certain 
day and a heavy penalty for delay, and he stated that 
they would, with the usual protection clauses in- 
serted. 

There seems to be no doubt but that the company 
are going into this matter in earnest. At the same 
time, the delay in getting a definite proposition is 
very annoying. 


Yours faithfully, 
ERNEST E. EVANS.”’ 


The next is a letter from John L. Howard to W. 
J. Dingee, on autograph letter, dated February 19th, 
1907, reading as follows: 


“Beby. 19, 1907. 
W. J. Dingee, Esq., 


Dear Sir: 

Here’s something which if true should put a little 
pepper under the Dr’s tail and get a move on his 
plans. 

It is nearly 8 months since he visited Kendall, yet 
owing to his grasshopperlife I presume he has not 
realized the light of time. 

I will not reach Bellingham until next week and 
then see what may be learned about this new scheme. 

Yours truly, 
JOHN L. HOWARD.”’ 


This has attached to it a newspaper clipping, the 
headline of which is: ‘‘A new Industry for Belling- 
ham; construction of Two Million Dollar Cement 
Plant Contemplated.”’ 
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(Testimony of John L. Howard. ) 

Mr. OLNEY.—Mr. Howard, that was somebody 
else’s cement plant, was it not? 

Mr. HOWARD.—Yes. 

Mr. DUNNE.— Yes, a rival cement plant. 

The next is a letter written by John L. Howard to 
W. J. Dingee, under date of March 4, 1907, and read- 
ing as follows: 

‘“W. J. Dingec, Esq., 
Fifth Ave., 
New York City. 
Dear Mr. Dingee: 

I returned from the North on Saturday, and trust 
that Mis. Dingee and you had a safe journey over- 
land. 

I am sending to you copy of a letter addressed to 
President Taylor, which will put before him, and 
probably also before the [564—192r] Directors, 
some of the pressing needs of the Railroad Company. 

If he calls a meeting I will tell them more than I 
cared to burden a letter with, but we must ‘get busv’ 
with that property for men and material are difficult 
to obtain, perhaps the money will be as difficult. 

It is said that the road was a pet plaything of Mr. 
Cornwall’s and it looks hike it. 

One thing is certain, we must have a policy other 
than that of letting Mr. Dingee be there to use what 
he has to make the little that he can so long as he 
does not call on Mr. Taylor for money. 

He has got to have some new money or he can’t 
eet ready to handle your business. 
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Your purpose is to first get a fair transportation 
contract, and then get the property in shape to be 
attractive to some other line. 

I do hot know if this is Mr. Taylor’s idea, but 
Piage while a close economical manager, needs to 
have mapped. out for him a definite policv. He 
needs being seen more often. 

I am to meet Mr. Adams, Asst. Traffic Manager of 
Great Northern Railroad, on his way North from 
Southern California, to discuss freight matters, and 
will write you the result. 

I think you levanted from San Fricisco fearing 
the look of my reprooving eve at the February output 
of only 32,964 barrels. 

I’ll not have to hunt any ‘coldnosed Uncle’ with 
any such figures. I’ll get the Doctor here during the 
week and upload my budget of Northern news. 

McMillan admitted to me on Thursdav last in Se- 
attle that he was free to negotiate for a cement plant 
at Roche Harbor, which means that Frank L. Brown 
has not buttoned him up. 

ours iriuly, 
JOEN L. HOWARD.’ 


There is attached to this another letter which is 
addressed to Mr. H. H. Taylor, and written in lead 
pencil at the top of the page, in Mr. Howard’s hand- 
writing, are the words: ‘‘Mr. Dingee.’’ The at- 
tached letter reads as follows: 
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‘‘San Francisco, March 4, 1907. 
Mr. H. H. Taylor, 
Presd’t B. B. & B.C. Railread, 
Bellingham—W ashington. 

Dear Sir: It is evident to even a casual observer 
that the B.B.&B.C. Railroad is suffering from the 
original sin of bad location, and cheap construc- 
tion. This is reflected in the operating cost. [565— 
192s | 

Some of the faults are remediable, and on the pres- 
ent location some are not. 

Without entering into a discussion of all the mani- 
fest needs of the company, it seemed to the writer 
that the following items were of a pressing nature, 
partly to give better value to the property and partly 
in preparation for the handling of the tonnage that 
will be thrown upon the line in 1908, through the es- 
tablishment of the Cement Plant at Kendall. 

1. Rials—The main line at present is laid with an 
assortment of metal, viz.: 

4 miles of 50 Ib. Steel. 


9 G6 (6 5, 66 G6 
hee cé ¢é 56 ce a4 
5)" S Gé cé 60 66 é¢ 
ao io me * ‘* Linton Branch. 


The Cement Company’s plans indicate the need of 
four miles of spur and yard tracks. 

It will be necessary to procure at least five miles 
of 60 lbs. rails, place them in the main line and use 
the 50 Ib. steel thus displaced in the Cement Com- 
pany’s Yard. 

According to Railroad practice the Cement Com- 
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pany should pay for the grading and all the ties used 
North of the Company’s main line and the Raulroad 
Company should furnish and own the Rails and Fit- 
tings. 

Indeed it should be suggested that the Cement 
Company should pay for and own all the sidings 
located on land which it owns. 

These new rails should be purchased at once be- 
eause of the delay in getting orders filled. 


MOTIVE POWER, 


The Company owns 
S Baldwin Locomotives 
2 Freight Engines. 
3 Passenger Engines. 
1 Switch Engine at Bellingham 
1 ans - ‘* Sumas 
a e ‘© Lumber Mill. 

It would be advisable to sell the two last-named 
and invest the proceeds in a new heavy Freight En- 
gine. 

HQUIPMENT CONSIST OF. 


84 flat cars ranging from 30,000 to 80,000 lbs. 
but chiefly of 60,0004 capacity. 
90 box cars of 60,0004 capacity. 
ee i 0), 4 a 
4 first class coaches. 
3 combination box and mail 
3 cabooses. [566—192t] 
There is a movement among railroads to change 
the rate from 25¢ to 50¢ and perhaps 75¢ for each 
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day that a foreign car is kept on a connecting line. 

If we consider that from Bellingham to Kendall 
would consume on the average at least two days, then 
a forty ton freight car at 50¢ per day would cost our 
company 21% cents per ton. 

Again, at the date of this writing there is the 
strong probability that the Washington Legislature 
will pass what is known as the Reciprocal Demur- 
rage Act, under which Railroad Companies are lia- 
ble to severe penalties in case of failure to supply 
cars to shippers within six days from the date of 
application for empty cars. 

The probably and natural effect of this will be a 
constant difficulty on our part to secure foreign cars 
for destination at points off our line, because our 
connections will naturally first supply the calls from 
customers on their own lines. 

Again it is entirely probably that Cement ship- 
ments to Tacoma and Portland must be made by 
water via Bellingham, This Company must furnish 
its own cars for this purpose. 

To Seattle and all other points on rail lines deliv- 
eries will be made by rail, and it may be frequently 
necessary for this Company to supply the cars. 

The present equipment of box cars is not sufficient 
to supply this demand over the present volume of 
business. 

Early provision should be made for 

1 new Coach. 
16 °° fit came 
90 ‘* box cars and 50 more to follow. 
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ported to be and are in apparent good order, but 
there is a great need of reba/asting in places, and the 
Superintendent estimates the amount of 15 miles at 
an average cost of $400 per mile. 

TERMINAL FACILITIES: There should be 
constructed at once a freight depot in the town for 
the receipt and delivery of local business. 

At present it is all handled in the freight shed on 
the Wharf, which is already congested, and the dis- 
tance which the Merchants are compelled to haul is 
the srouce of continual and just complaint. 

The small wharf on the site subleased from the Bb. 
Bay hnpt. Co. is now inadequate for the business 
and is practically useless on one side owing to the 
encroachment of ships that load timbers from the 
adjoining mill. The north slip needs dredging to 
make it more available. 

The Superintendent has been requested to submit 
the plan and estinate of cost for a new wharf twenty 
feet north of the present one. [567—192u | 

Indeed without this it will be impossible to handle 
the volume of business which it is reasonably ex- 
pected the Cement Company will ship by water and 
beside it will furnish facilities for cargo shipments 
of timber for mills now on the line of the railroad: 

This plan if carried out will necessigte a new ar- 
rangement for a least of tide land from the B. B. 
Improvement Co. 

The narrowness of the water front at Bellingham 
the certainty in the near future that other rails lines 
will seek entrance to that City, and the crying need 
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of this Company for better terminals better yard 
limits and a better connection between the water 
front and its main line beyond the City makes the 
consideration of what is known as the Squalicum 
Line somewhat imperative. 

This will involve the construction of 614 miles, 
leaving the present main line beyond the City and 
running on a water grade of one percent. towards the 
bay, this escaping the present grades of 2% into and 
2.5% out of the City. 

Much of the water front right of way has already 
been procured for the Railroad by the B. B. Impt. 
Co. 

This line should have been adopted in the begin- 
ning; the longer the construction is deferred the 
more difficult and costly it will become, the more 
compliations will surely be encountered, and indeed 
the change is vitally necessary to give permanent 
value to the property. 

To provide the necessary funds for these recom- 
mendations it may be thought wise to sell the un- 
issued bonds, retire the floating debt and use the 
balance as far as it may go towards carrying out 
those first suggestions which seem most pressing, 
depending upon the increased earnings to take car 
of the augmented interest charge, and to gradually 
encompass those parts of the general improvement 
scheme which may with safety be deferred. 

Yours truly.”’ 

My. BROBECK.—How is that signed—is it signed 
“John J. Howard’’? 

Mr. DUNNE.—No, is signed ‘Vice-President B. 
B. & B. C. Railroad.”’ 
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The next is a letter from Mr. John L. Howard to 
W. J. Dingee, under date of March 5, 1907, reading 
as follows: 

‘San Francisco, March 5, 1907. 
W. J. Dingee, Esq., 
#898 Fifth Avenue, 
New York City, N. Y. 

Dear Mr. Dingee: History is making so rapidly 
that I am sending you some Railroad news which it 
is fresh. 

If you don’t want business letters while in New 
York, the slightest hint will stop them. 

President Taylor called this P. M. with my letter, 
of which you havea copy. [568—192v] 

My recommendations for Railroad Equipment 
were based on Paige’s guess that there were $600,000 
bonds outstanding, and that the floating debt was 
about $150,000. 


Mr. Taylor savs the debt stands: 


WOU) we te $659,000 
ey: OMS Pr 111,000 
— te, Cr Coal alinme iGo... . .. 139,000 
$909,000 


Further that the deed of trust contains many ob- 
jectionable provisions that were inspired or per- 
mitted by P. B. Cornwall; that The latter’s connec- 
tion with this bone issue was in sone way not credit- 
able; that E. H. Rollins & Sons have the call on the 
balance of the bonds at $95; that bonds may be issued 
only on main line construction, and that the road 
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must always earn double the amount of the bond 
interest. These are some of the things. 

He has in mind the increase of shares and the dis- 
tribution of the increase among present owners. 

I do not see any wisdom in this move, but more to 
the purpose he suggests a new bond issue with less 
objectionable features and more latituée than the 
present deed of trust. 

His idea being that a larger issue of new bonds 
will retire those outstanding, pay the floating debt, 
and leave a margin for improvements. 

Tam to meet him within a week to discuss a plan 
for submission to Mr. McEnerney. 

Lunched with the Doctor yesterday. Among 
other things discussed Santa Cruz scheme. He is 
mindful of his wicked partner who skipped to New 
York to avoid the ire of the sales agent on 36,000 
barrel output. 

Yours truly, 
JOHN LL. HOW Ain. ~ 

The next is a letter from John L. Howard to Dr. L. 
A. Bachman, at Napa Junction, California, under 
date of March 18, 1907, reading as follows: 


“San Pfancisco, March 18, 1907. 
Dr. I. A. Bachman, 
Napa Junction, 
California. 
Dear Sir: The firm of Newman & Howard, Attor- 
neys at Bellingham set for the 
Bellingham Bay Improvement Co. 
Bellingham Mill Company. 
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Bellingham Bay & British Columbia Railroad 
which are all inter-related. [569—192w ] 

They get a salary of $5000 per vear, which is pro- 
rated among the companies. 

Mr. Howard is an eminently capable lawyer, and 
T have used him in connection with the title tangles 
of the Kendall lands. At my suggestion he was 
made the legal agent in Washington of the N. W. 
Portland Cement Company, and vou could get no 
better man for the place. 

During my last visit the question of compensation 
arose. J asked him to leave the matter in abevance 
as Ml. Dingee expected to visit the region about the 
first of May, that vou might probably join him there. 
and then the question could be settled as to whether 
you wished to pay a regular salary or pay for ser- 
vices as rendered. 

Unless the amount be too great the first named 
method might prove the more satisfactory. 

In the event that neither you nor I may be able to 
meet Mi. Dingee at the time of his visit North, vou 
might send him this letter in order that the subject 
may be taken up while he is there. 

Yours truly, 
JOHN L. HOWARD.”’ 


The next is a letter from Mr. Howard to Dr. Bach- 
man, under date of March 21, 1907, reading as fol- 
lows: 


“San Francisco, March 21, 1907. 
Dr. I. A. Bachman, 
Napa Junction, California. 
Dear Sir: Herewith copy of a Jetter from Mr. Tay- 
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lor which indicates that in so far as E. H. Rollins & 
Sons are concerned, we have no reason to hope for 
the placing of a new bond issue, and we must either 
change our plan or seek some other channel to carry 
out our present ideas. 

I think I have solved the problem of protecting the 
N. W. P. Cement Co. against the possible competi- 
tion of a rival plant. 

Under the law there is no possible way in which 
that Railroad Company may give it a preferential 
rate, even if we consider the great disparity in the 
volume of business contributed by its factory as com- 
pared with a smaller one. 

Let the Railroad Company or an adjunct build two 
or more barges to carry 1000 tons each and to be 
towed. 

The combination of the Railr rate with the Barge 
vate will enable us to reach Seattle at a lower cost 
than the Great Northern or N. P. R. R. rate of $1.00 
plus the local on the B. B. & B. C. R. R. and very 
much lower than the $1.00 plus local to Tacoma. 

The B. B. & B. C. will thus get the entire haul to 
Bellingham on all the water-borne shipments which 
will add to its Earnings and it [570—192x] can 
name the same rail rates to others that it names to 
you. 

Seattle and Tacoma will for the time being be the 
largest consuming and distributing centers. 

The Barge business will settle the rate problem. 

Yours truly, 
JOHN L. HOWARD.” 


And attached is the following letter: 
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“March 20, 1907. 
Mr. John L. Howard, 
Viee-Pres’dt B. B. & B.C. & B. Co. 

Dear Sir: Today I had a talk with Mr. Batchelder 
of E. H. Rollins & Sons regarding the proposed new 
bond issue, and he told me that nothing could be 
done by his concern in the way of floating the new 
bonds, because the earnings of the road were inade- 
quate, and that the only course he thought we could 
pursue would be to carry out our plans of financing 
and have the bonds underwritten by the stockhold- 
ers. He claimed that if the new improvement, 
coupled with the increased business, should increase 
the earnings of the road to the extent that we antici- 
pate, the bonds would be salable, but not otherwise. 

Very respectfully, 
(Signed) H.H. TAYLOR.’’ 


The next is a letter from Mr. Howard to W. J. Din- 
gee at 858 Fifth Avenue, New York City, under date 
of March 27, 1907, reading as follows: 


OWESTERN FUEL COMPANY. 
San Francisco, March 27, 190%. 
W. J. Dingee, Esq,., 
858 Fifth Avenue, 
New York City, N. Y. 

Dear Mr. Dingee: Herewith copy of a letter from 
Mr. Taylor indicating that Mr. Taylor has in mind 
the meeting of you and Mr. mills on the subject of the 
Railroad Company’s finances. 

I have given Mr. Paige my judgment that for the 
time being Mr. Maney could be quoted a rate of 50 
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cents either in raw material or finished product from 
Kendall to Bellingham. 

It may interest you to know that our sales of Ce- 
ment so far this year are 869,529 barrels. 

Mr. MceGary promised to start the Santa Cruz 
Wheels yesterday. They did not start, therefore he 
is no better than the rest of you, but the Doctor 
thinks they will turn at the end of this week to make 
Clinker, and therefore the writer and Mr. Girvan 
will begin to day on the Lime proposition and expect 
during this week to place the orders for the kilns. 

Please keep me advised about vour future inten- 
tions, if vou [571—192y] expect to return via the 
Canadian Pacific and stop at Bellingham, if you will 
indicate the date when you will be at Bellingham, it 
you think I can be of any service to vou, [ will plan 
nly hext trip to the Mines to nrect you. 

A long continued storm seems to have passed, and 
today is clear. A tremendous amount of damage has 
been done throughout the state. 

Did you know that the Pennsylvania Moravian 
wants me to consider the sale of your Eastern prod- 
uct? J have had an attack of heart failure since his 
first mention of it. 

J trust you are having a good time. 

Yours truly, 
JOHN L. HOWARD.” 


The following is attached: It is marked in the 
upper left-hand corner, ‘‘Copy for Nir. Dingee.’’ 
; BP g 
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‘‘San Francisco, Calif., March 26, 1907. 
Mr. John L. Howard, 
Vice-Presdt B. B. & B.C. R. R. Co. 
Dear Sir: I am in receipt of a communication from 
Mr. Paige, enclosing copy of a letter to him from Mr. 
J. J. Maney, of which te following are copies. 


‘March 21, 1907. 
Mr. H. H. Taylor, Presdt. 

Dear Sir: Enclosed herewith is a copy of a letter 
received from Mr. Maney in regard to Cement rates. 
Will you kindly advise what reply I shall make to 
him. 


‘Seattle, Washington, March 18, 1907. 
W. B. Paige, Supt. 
Bellingham, Washington. 

Dear Sir: Some weeks ago I wrote Ah. H. H. Tay- 
lor, President of vour road, and asking for a Tarrif 
rate on lime, cement etc. from Kendall to Sumas and 
Bellingham. 

In answer to this letter I received a reply from Mz. 
Taylor Saying he expected to be in Bellingham 
within the next two weeks and would take the mat- 
ter of our application for rates up at that time. 

Later, while in vour City I took the matter up 
with you personally for the purpose of explaining 
more fully our requirements [572—192z] than 
could be done by correspondence. 

Some weeks have elapsed since that time, but as 
yet have not heard either from Mr. Taylor or from 
yourself in regard to the subject matter, and I write 
to call your attention to this fact and ask you to ad- 
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vise ine aS soon as possible, just what has been done, 
or what you propose to do in regard to our specific 
request, or if vou have any information as to when 
Mr. Tavlor expects to be in Bellingha to take these 
matters up personally. 
Yours truly, 
J.d. MANEY.’’’ 


Will you kindly reply to it. Previous communi- 
cation from and to Mr. Maney are on file in this 
office. 

IT will not leave for the East until Thursday even- 
ing, and if vou are to see me about anything I will 
arrange an interview with you in the meantime. 

It is plain that activity of the cement plant de- 
mands corresponding activity on the part of the 
Railroad, but the question as to how the Railroad 
Company can finance the new work demanded of it 
is stl open. J intend, of course, to take the matter 
up in New York, and, if possible, arrange a meeting 
between Mr. dingee and Mr. Mills, in the hope that 
they can place us in the way of raising funds there, 
i. H. Rollins & Sons here evidently not caring to 
handle the matter. 

Yours respectively, 
W. H. TAYLOR, 
Presdt: ’ 


The next is a letter which is signed John L. How- 
ard—D. C. N. addressed to W. J. Dingee, dated May 
28, 1908, reading as follows: 
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“Saar rancisco, Cal., May 28, 1908. 
W. J. Dingee, Esq., 
Crocker Building, 
City. 

Dear Sir: Will you kindly acknowledge receipt of 
my letter of May 14th enclosing 8900 shares of 
Northwestern Portland Cement Company, which 
were endorsed to your order. 

Yours truly, 
JOHN L. HOWARD, D.C.N.”’ 


Mr. Howard, those are the initials of Mr. Norcross, 
the Secretary of your company? 

Mr. HOWARD.—Yes. 

Mr. DUNNE.—The next is a letter signed ‘‘John 
L. Howard—D. C. N., addressed to W. J. Dingee, 
under date of June 3, 1908, reading as follows: 
[573—192aa | 


‘San Francisco, Cal., June 3, 1908. 
W. J. Dingee, Esq., 
Crocker Building, 
San Francisco Cal. 

Dear Sir: Among the certificates of the North- 
western Portland Cement Company sent you were 
two which the stockholders requested should be 
taken out of their names to avoid stockholders’ lia- 
bility. 

We considered the endorsement on the back suffh- 
cient, but the attorney for one of the stockholders 
(Mr. George W. Spencer deceased) has requested 
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that we kindly have this done to avoid any comph- 
cations. 

As these shares were all transferred to vour 
order, will you kindly have the necessary transfer 
made, advising me when this is done that I may com- 
municate with those interested. 

Yours truly, 
JOHN L. HOWARD, D.C. N.” 


Q. The initials ‘‘D. C. N.’’ mean that the letter 
was actually written by Mr. Norcross? 

Mr. HOWARD.—The letter was dictated and it 
was signed by Mr. Norcross. 

Mr. DUNNE.—The next is a letter under date of 
July 18, 1908, addressed to Mr. Dingee and signed 
by D. C. Norcross, reading as follows: 


‘‘San Francisco, Calif., July 18, 1908. 
W. J. Dingee, Esq., 
Crocker Building, 
San Francisco. 

Dear Sir: Enclose are two forms of notes to be 
signed in connection with ten bonds of the North- 
western Portland Cement Company which I will 
hand you on execution of these notes. 

Yours tfrulx, 


D.C. NORCROSS.”’ 


Attached to this letter are two forms of notes. 
reading as follows: 
‘‘San Francisco, May 1st, 1908. 
For value received the Standard Portland Cement 
Corporation promises to pay to the order of E. H. 
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Warner, on or before one year from and after May 
Ist, 1908, the sum of Five Thousand Dollars, with in- 
terest thereon from said day until paid, at the rate of 
six per cent per annum, payable seniiannually and if 
not so paid to be compounded. [574—-192bb] 
STANDARD PORTLAND CEMENT COMPANY. 
ee ee , Bre 
We oe thas... cc aa 


no) 


(The letters ‘‘m-p-a-n-y’’ are scratched out with 
lead pencil and ‘‘r-p-o-r-a-l’’ inserted over top.) 


‘‘San Francisco, May Ist, 1908. 
For value received the Standard Portland Cement 
Corporation promises to pay to the order of W. P. 
Warner, on or before one year from and after May 
first, 1908, the sum of Five Thousand Dollars with 
interest thereon from said day wntil paid, at the rate 
of six per cent per annum, payable semiannually, 
and if not so paid to be compounded. 
STANDARD PORTLAND CEMENT CORP. 
a: ee ers. , Pres’dt. 
es ed , secretary.” 


The next is a copy of a letter from John L. How- 
ard to W. J. Dingee, under date of November 24, 
1908, reading as follows: 


“Copy. 
November 24, 1908. 
W.J. Dingee, 
San Francisco, Cal. 
Dear Sir: I have been able to confer with only a 
few of the resident subscribers to the bonds of the 
Northwestern Portland Cement Company some be- 
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ing absent and others living in Vancouver, B. C. and 
in England, but on behalf of the parties holding the 
notes of the Standard Portland Cement Corporation 
for $100000 in the aggregate, given as the purchase 
of the bonds of the Northwestern Portland Cement 
Company and endorsed by you, I agree to extend the 
time of pavment of said notes to November 1, 1909, 
provided you will carry out the suggestion made last 
night by you over the telephone—to convey to me an 
unencumbered title to 800 acres of land at Redwood 
City, San Mateo County, said by you to be worth 
$200,000 or more, for the purpose of securing the pay- 
ment of said notes. | 

I further agree that in consideration of the said 
conveyance I will exhaust said security by private 
sales of the land at the best prices obtainable before 
taking any action against the marker maker or en- 
clorser. 

IT shall want the privilege of withdrawing this 
agreement and reconveying the land to you within 
thirty days if my principals refuse to ratify this 
acreement. 

If this proposal is satisfactory, please send me at 
[575—192cc] once the abstract of title for the prop- 
erty in question. 

Yours truly, 
JOHN L. HOWARD.”’ 


Mr. OLNEY.—In connection with that letter, Mr. 
Dunne, I would like just at this time to ask Mr. 
Howard a question, if there is no objection. 

Mr. DUNNE.—Certainly; no objection. 


vs. Ernest E. Evans e¢ al. 827 


Mr. OLNEY.—Mr. Howard, the land at Redwood 
City, which is referred to in that letter, is or is not 
the same land as that which was conveyed to you as 
security for a loan of $75,000 by the Western Build- 
ing Material Company to Mr. Dingee, or the Cement 
Company ? | 

A. It was understood to be an entirely different 
piece. 

Mr. DUNNE.—The next is a letter signed by John 
L. Howard and addressed to W. J. Dingee, under 
date of December 10, 1908, reading as follows: 


‘San Francisco, December 10, 1908. 
W. J. Dingee, Esq., 
Mills Building, 
City. 

Dear Sir: Referring to my letter to you of Novem- 
ber 24th, (copy of which I enclose) Mr. Evans of 
Vancouver writes that he is shortly to leave for 
Ingland, and in behalf of himself and of some 
friends there, whom he will see, all of whom bought 
Northwestern Cement Copany’s bonds, he wishes to 
know the result of the negotiations with you re- 
Sspecting your proposed guarantee of the Standard 
Portland Cement Corporation notes that were taken 
bv them in exchange for the bonds. 

I have not heard from you as promised, and think 
that unless I can send them some definite word, he 
will before leaving, press through other means for 
the payment by the Cement Company of the over- 
due interest. 
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Please let me know what, if anything I can say to 
him. 
Yours truly, 
JOHN L. HOWARD. 


~ 


JLH.”’ 


The next is a letter from John L. Howard to L. F. 
Young, Esq., [576—192dd] the Secretary of the 
Standard Portland Co. under date of July 8, 1909, 
reading as follows: 


‘July 8, 1909. 
L. F. Young, Esq., 
Secretary, Standard Portland Cement Co. 
San Francisco, Cal. 

Dear Sir: In the matter of the land in Whatcom 
County, Washington, I made use of the certificate, 
which you were kind enough to send me, and ob- 
tained the United States Patent which has been duly 
recorded. 

According to promise, I now send you the re- 
corded patent for attachment to the deed which I 
gave your company. 

Does the way seem any more clear to you for the 
carrying out of your suggestion of paying the note 
for this property that I hold and charging the 
amount in account to the Northwestern Portland Ce- 
ment Company ? 

Yours truly, 
Jai. President.’’ 


And now, gentlemen, I offer in evidence this pack- 
age containing the following letters pinned together. 
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The first is a yellow sheet on which is written in the 
handwriting of My. Howard: 
‘“Respy. Ref’d to 
Dr. L. A. Bachman, 
Jib. Ei 


The next is a shp of white paper, on which is writ- 
ten—and I would like to have your admission, Mr. 
Olney, that this is in the handwriting of Mr. Evans 
(showing). 

Mr. OLNEY.—AII right. 

Mr. DUNNE.—It is admitted that the following 
words on this white slip, which I am about to read 
ave in the handwriting of Ernest E. Evans: 

‘‘T presume the reason we get these letters is on 
a/e of the paragraph on the front page of the S. F. 
Commercial News of 21st inst. J wonder where they 
got the news from. fy. i.”’ 

The other letters are business letters, one from 
the Union Ou of California, addressed to Messrs. 
Evans, Coleman & Evans, [577—192ee] IJ<endall, 
Washington, under date of Seattle, Washing- 
ton, July 18, 1906, and dealing with fuel oil. 

Mr. BROBECK.—Dealing with a proposed sale of 
fuel oif machinery to M. Evans, or his proposed ce- 
ment plant. 

Alr. DUNNE.—Yes, the introductory sentence be- 
ing this: 

‘“We can supply vou with fuel oil for your pro- 
posed Cement works at prices so much cheaper than 
the cost of coal that vou should certainly investigate 
the matter fully before closing a coal contract.’ 
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The next is a copy of the one just referred to- 
The next is a letter from Kilbourne & Clark, to Ev- 
ans, Coleman & Evans, Kendall, Washington, dated 
July 16th, 1906, in introductory sentence of which is 
the following: 

“We note that you contemplate the construction 
of a cement plant at Kendall in the near future and 
are very anxious that an opportunity be afforded us 
to figure with yeu on engines and electric light for 
same.”’ 

The last one is a letter from the Western Mining 
Supply ‘Company to Evans, Coleman & Evans at 
Kendall, Washington, dated Seattle, Washington, 
July 16, 1906, the introductory sentence of which is 
as follows: 

“We understand that you are about to erect the 
largest cement plant in the United States and should 
hike to have an opportunity of interest you in our 
Cochrane Feed Water Heaters and Separators.’’ 

I next offer the following letter from John L. 
Howard to W. J. Dingee, under date of August 18th, 
1906. 

“San Francisco, August 18th, 1906. 
W. J. Dingee, Esgq., 
1249 Franklin Street, City. 

Dear Sir: With this I send you letter from Ernest 
KX. Evans enclosing statement and bills of expense 
incurred in connection with the Cement property at 
Kendall. 

Il have examined them and find them to be in 
order, If any explanations are needed as to details, 
L can furnish them. [578—192ff] 
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Will you kindly send me check for the amount, 


$1019.30? 
Yours very truly, 
JOHN L. HOWARD. 
JLH/EHGO.”’ 
Attached to which is a letter from John L. How- 
ard to W. J. Dingee, under date of August 25, 1906, 
reading as follows: 


‘San Francisco, August 25, 1906. 
W. J. Dingee, Esq., 
Post & Franklin Streets, 
San Francisco, Cal. 
Dear Sir: 

I beg to return the S/aact. and vouchers of Evans, 
Coleman and Evans in connection with the Kendall 
property, having seen what I wished. 

Very truly yours, 
JOHN L. HOWARD.” 


The third paper is a letter under date of August 
14, 1906, to Mr. Howard, from E. E. Evans, read- 
ing as follows: 


‘“Waneouver, B. C., August 14th, 1906. J. 
Dear Mr. Howard: 
Cement Property: 

T have received advice from Rose & Craven that 
the $3900 due on the Watson land was paid vester- 
day, and they advise me that they will get the deed 
and file it for record. 

I enclose account of disbursements made up to 
daye, with vouchers attached, all of which I expect 
you will find in order, although you will notice a | 
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difference of 50¢ between the amount of Mr. Cup- 
ples’ bill and the amount actually paid. This 50¢ 
was an item that Reidle left out of his own account. 
Yours very truly, 
K. E. EVANS. 
John L. Howard, Esq., 
San Francisco, Cal.’’ 


And then follow the accompanying vouchers. The 
next is a letter from Mr. Dingee to Dr. Bachman, 
under date of August 31, 1906, reading as follows: 


‘San Francisco, Cal., August 31, 1906. 

My dear Doctor: The enclosed explains a conver- 
sation I had with [579—192gg| Mr. Howard 
vesterdy at the Club, when he told me that Will- 
iamson had written him asking if all the negotia- 
tions for the Balfour Guthrie Co. property at Sumas 
had been dropped, and asked me what answer he 
should make. I told him to advise the gentleman 
that we hada strike on up there and it was uncer- 
tain when you would come down, but when you did, 
I would take it up with you. JT thought it was better 
to give them some such a ‘jolly’ as that rather than 
to have ¢te everything off where they might take 
some action before we got more Established there 
ourselves. 

Sincerely yours, 
WILLIAM J. DINGEE. 
Dr. Irving A. Bachman, 
Napa Junction, Calif.’’ 
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The next is a letter dated August 7, 1906, from 
John L. Howard to William J. Dingee, reading as 
follows: 

‘August 7, 1906. 
W. J. Dingee, Esgq., 
1240 Franklin Street, 
San Francisco, Cal. 

Dear Sir: By Dr. Bachman’s direction I bought 
what was known on the map as Mansard’s 160 acres 
land at Kendall. 

Evans paid the $100 that secured the option, and 
has now drawn on me through a Bellingham Bank 
for $3900. 

I have paid this draft but the Doctor is out of 
town. Will you cash it, or shall I hold it and send 
it to him at Napa? 

Yours truly, 

J LH.’’ 

The next is a letter dated August 20th, 1906, from 
William J. Dingee to John L. Howard, reading as 
follows: 

‘San Francisco, Aug. 20th, 1906. 
John L. Howard, Esq., 
City. 
My dear Mr. Howard':— 

Your favor, enclosing vouchers ete., account of 
expenditures by Mr. Evans on behalf of the Puget 
Sound project, is received, and I herewith send: you 
check for $1,019.30, covering the same. 

Sincerely yours, 
WILLIAM J. DINGEE.”’ 
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Below that is the following, written in blue pencil 
in Mr. Howard’s handwriting: 

“De. NN: 

This account is to be sent to Evans C. & E., Van- 
couver. Send quickly.’’ [580—192hh] 

And below that, written in ink, is the following: 

‘Please endorse and I’ll get exchange. D.C.N.”’ 

The next is a letter dated Aug. 24, 1906, from 
William J. Dingee to Jno. L. Howard, reading as 


follows: 


“San Francisco, California, Aug. 24, 1906. 
John L. Howard, Esq., 
City. 
Mv dear Mr. Howard: 

Your favor of the 23rd inst. is Just received, and, 
he requested, I return herewith Mr. Hvan’s letter 
to you together with the vouchers, covering the 
amount of the check that we sent you some days ago. 

I don’t understand how they could get a rate of 
d0¢ and [I doubt it very much. 

Yours sincerely, 
WILLIAM J. DINGEE.”’ 

The letter following is a letter from John L. How- 
ard tu Dr. L. A. Bachman, dated Sept. 24, 1906, and 
reads as follows: 

‘Sept. 24 06. 
Dr. L. A. Bachman, 
Napa Junction, Calif. 

Dear Sir: When vou get started at construction 

work at Kendall IT wish you could find place of a 
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man named Stewart, who erected our structure at 
new Northfield Mine. 

He is an educated Sehotchman, a fine carpenter, 
and an excellent handler of men, besides he is very 
reliable. 

Our construction work being complete we have no 
further use for him, but if you can get him I think 
you will regard him as a great find. 

Yours very truly.”’ 


dive test 1s letter irom John L. Howard torr. 
C. W. Howard, under date of October 4th, 1906, and 
reads as follows: 


‘Win, Cy W. Howard, 
c/o Newman & Howard, 
Bellingham, Wash. 

Dear Sir: I have your letter September 29th: 
Last week I sent to Mr. Ernest Evans copies of 
paper's on file in the U. S. Land office connected with 
my filing on 80 acres and the protest of one Bird- 
well. With them was a circumstantial account of 
all my doings in connection with that transaction 
and Mr. Evans was with me throughout the proceed- 
ings and knows fully as much asI do. [581—192ii] 

LT asked him to confer with you regarding this 
matter and perhaps he may have done so already. 

Regarding the contest in which Reidle figured for 
Balfour guthrie & Co. his statement to me was that 
his final defeat grew out of the fact that his oppo- 
nent testified to having found precious metals on 
those claims and in paying quantitv. Both his en- 
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glish and his enunciation make it difficult sometimes 
to understand him. 

In the matter of my filing: I went at Reidle’s re- 
quest to F. F. Randolph a Seattle Land Lawyer who 
won the above mentioned case against him and Ran- 
dolph many times asserted that under the rulings 
Limestone could be taken up under the Stone and 
Timber act, although you will learn from Mr. Evans 
that at the time of the filing, neither he nor I and 
in so far as we knew, no one else had knowledge of 
the existence of Limestone on those 80 acres, nor in 
so far as we learned had there been any previous 
filings of any kind. 

I do not know whether in law this would cut any 
figure. I mean where conditions as believed at the 
time are found to be at variance with after develope- 
ments. 

While writing you, I must confess to an instine- 
tive want of confidence in Mr. Randolph. I don’t 
want to be unfair, even in my mind to anyone and I 
cannot without the use of too many words better 
describe my feeling. Some little things done and 
said and the apparent rough and unsystematic office 
management have on reflection made me feel a bit 
uneasy about him and if the feeling grows, I may 
want to get some further advice from you. 

I will fight that jumper gang as long as the courts 
will let me spend my money on them, unless that 
protest is withdrawn. 

That law firm on your floor I have forgotten the 
hame were solicitvous about my movements in the 
North and took pains to keep posted. 
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They represent Balfour Guthrie & Company, who 
own lime depoist near Kendall with some intention 
of putting up Cement Works. 

Your truly:’’ 


The next is a letter from John L. Howard to F. 
F. Randolph, under date of October 31, 1906, read- 
ing as follows: 

‘‘Copy E. E. Evans, Esq. 


October 31, 1906. 
F. F, Randolph, Esq,., 


413 Pacific Block, 
Seattle, Washington. 

Dear Sir:— I have yours of October 27th. The 
eighty acres adjoining the eighty upon which [I filed 
were paid for by I. A. Bachman who I understiad, 
has deeded his interest to the Northwestern Port- 
land Cement Company. 

I do not know who are the officers of that corpo- 
ration, but I am not a shareowner. [582—192jj] 

He and W. J. Dingee are the principal in the 
movement. AL. Dingee is now there and will await 
his arrival, so that you see it will be impossible for 
me to get either of them to be present in Seattle on 
November 16th. 

I am therefore the only available witness capable 
of testifying as to whether I made that entry for 
my own use and benefit. 

The resolution to make this filing was reached 
only a day or two before I first saw you on July 7th, 
and none of the San Francisco parties know of my 
act. 

I think I did not tell them of it until about July 


eA) 
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20th when I received the Survevor’s new map, which 
first indicated the existence of Limestone on it. 

I then informed Mess. Dingee and Bachman that 
because of the affidavit made JT should keep the title 
in myself, and there was not then nor since any ar- 
rangement or agreement of any kind or character 
between them or their corporation and me respect- 
ing this land. 

It may be that Mr. Bachman will be leaving the 
east in time to reach Seattel by November 16th in 
which case I will trv to have him make the connec- 
tion. 

If this is the pivotal point of the case, I presume 
vou will not need either Mr. Evans of Vancouver, 
who has been with me in all my trips into that 
country, nor Mr. Rield who accompanied us on our 
first visit to that land. 

They of course, could not testify as to the ex- 
istence of an agreement between the Cement Com- 
pany and the writer. 

I presume that you will not need that double bar- 
relled witness Synder Reid, nor Peter Zender who 
euided us on our first trip, if so, kindly advise me 
and J will arrange for them. 

You may not know that my eighty acres were 
Jumped by Birdwell & Croy. Croy deeded his in- 
terest to Birdwell, and the report now is that Bird- 
well has sold to other parties. 


Yours truly. 
JLH.’’ 
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he next is a letter under date of November 2, 
1906, from John L. Howard to W. J. Dingee, read- 
ing as follows; 

‘“November 2, 1906. 
W. J. Dingee, Esq., 
1249 Franklin Street, 
City. 

Dear Sir: 

WASHINGTON PROPERTIES: 

PETER ZEN DER—160 acres. You now have U. 
S. Patent to him duly recorded and certificate that 
the property is free of incumbrance. 

WATSON—160 acres. You have U. S. Patent 
issued to Gus Mansard and [583—192kk] ab- 
stract of title through Watson to I. A. Bachman. 
The $500 mortgage is probably satisfied by this time, 
as our attorneys have wire me that thev had the 
money and now awaited the release. 

D. W. REIDLE—80 acres. This covered four 
Placer claims. The law requires that $100 of as- 
sessment or developement work must be done each 
vear on each claim until $500 shall be expended. 
Upon the presentation of official proof of this fact, 
you are at liberty to pay the Government at the rate 
of $2.50 per acre and obtain a patent. 

Three sets of jumpers have filed claims on this 
land since our purchase. Two of them, I think, did 
so by inadvertence, because the area was not marked 
off on the Government map, and they have with- 
drawn. 

The third and last set consists of professionals, 
who in San Francisco would try for your money 
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with a gas pipe bludgeon. They claim to have dis- 
covered a weakness in some of Reidle’s proceedings 
as to assessment work done within sixty days after 
filing and they jumped the claims knowing full well 
that Reidle had sold to us. 

Mr. Howard, our lawyer, visited their Ranch re- 
cently, and they stood him up for $2000 blood money, 
and further than the property should revert to them 
in a@ case a cement factory was not erected there. 

Reidle gave us a warranty deed, and J wired him 
to go at once to Bellingham to see our lawyer, and 
to get these parties out of our way. He is respon- 
sible for this amount of money and was to be there 
November Ist. 

With this settled, Dr. Bachman’s title will be clear 
to all his purchases. 

In order to hold the Reidle claims I ordered six 
men to be put to work to clear the land, burning the 
underbrush, piling the cord wood, and leaving the 
good timber standing. 

This expense is applicable to assessment work, and 
it must be done sooner or later, to strip the ledge 
in order to begin the work of opening the quarry. 

My own eighty acres are hung up. When on Sep- 
tember 17th I visited Seattle to make final proof 
and payment, I found that the same gang had jumped 
the Jand on September 14th, and entered a protest 
about my obtaining title. 

Among the allegations made by them, under oath 
(none of which are true) the chief is, that I did 
not take up the land for my own use and benefit. 

The burden of proof is upon them, and in the 
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absence of Dr. Bahman J am the only available wit- 
ness on this point. 

If my evidence in refutation is not sufficient I may 
be able to get an adjournment until a few days later, 
when the Doctor [584—192]1] could reach Seattle 
on his way West. 

I will leave here P. M.. November 12th, and am 
due in Butler Hotel, Seattle, Nov. 14th P. M. Will 
be in Seattle November 15th and 16th. 

If you can wire me at San Francisco on the day 
of your arrival in New York, November 12th, I 
could know before leaving if and when the Doctor 
can be in Seattle; otherwise vou should reach me 
with a Wire to Seattle, on November 14th. 

J think there mav come a time in your Northern 
experience when vou may feel like owning another 
deposit, perhaps for future use, perhaps to deter 
ambitious investors. 

In either event if a few hundred acres of Govern- 
ment land may be had at $2.50 plus a payment to 
the finders of the deposit, the investment will be 
small and meritorious. I shall be on the lookout 
for such. 

It was stated to me that some crude experiments 
with the Rock on the Reidle claims showed it to 
veild a good Lime for building purposes. 

In view of the possibility of erecting a few lime 
kilns, I ordered all useable wood to be saved after 
cutting, intending it for kiln Fuel. 

Think we can get a freight rate of $1.00 per ton 
in bulk to Seattle. In summer it may be delivered 
in bulk at the work. 
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In wet weather it may be put into empty barrels 
after its arrival. 

T earnestly suggest that the Doctor shall look up 
the matter of machinery for making single stave 
barrels as McMillan does. It simply means the cut- 
ting of the fir timber into the length of a barrel, 
barking the bolts, putting them in a hot water tank, 
then clamping the end of each bolt with iron dogs 
which slowly revolve and force the log against a 
stationary knife. The result is a long strip of 
veneer, of suitable thickness. These are cut in 
lengths, tied in bundles, and piled under cover to 
dry, and kept until needed. 

On account of the long season of wet weather, in 
that country I think there will be need of some bar- 
re] packages both for cement and lime. 


Yours truly. 
JH.’’ 


The next is a letter dated January 8, 1907, John 
L. Howard to W. J. Dingee, reading as follows: 


‘“W. J. Dingee, Esq., 
1249 Franklin Street, 
San Francisco, Cal. 

Dear Mr. Dingee: I have your note, and your call 
for money came [585—192mm] suddenly like the 
proposal to the old maid. 

I picked up a few local people in a hurry who had 
spoken to me, and some others are out of town. 

I wrote toa Northern friend (who wanted $45 /&50,- 
000) on Friday last, and told him to wire me if he 
wanted and when he would remit. 
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It is so very difficult to get about and I am in such 
a whirl of work, that since seeing you I have not 
been able to see anyone on this subject. 
If work permits I will try tomorrow. 
Yours trully. 
JUH.’’ 


The next is a letter dated January 17th, 1907, 
from John L. Howard to W. J. Dingee, reading as 
follows: 


‘hans 17, Wer 
W. J. Dingee, Eegq., 


i300" Mranishiies t., 
City. 

Dear Sir: Herewith vouchers paid by Evans, 

Coleman & Evans: 
EXPLANATION : 

$1,000—To D. W. Riedle was authorized by you 
as one-half of the contribution of $2,000 to get the 
professional jumpers of the land, the right to which 
were bought from Riedle by Dr. Bachman. Riedle 
paid the other $1,000. 

$208.55 to C. A. Horst. Realty Agent, who bought 
the Anderson farm for Dr. Bachman, but the owner 
refused to pay any Brokerage, and we had to pay 
him the prevailing five per cent. 

The balance of the bills are almost entirely due 
to labor, in the performance of assessment work to 
enable us to apply for the U. 8. Patent. 

This application has now been made, and as there 
are no adverse claimants, the patent will be granted. 

Assessment work requires $500 per claim; there 
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were four claims and the only additional cost will 
be $2.50 per acre to the government for 80 acres. 


That will end it. 
Yours truly. 


JLH.”’ 


The next is dated January 28, 1907, from John L. 
Howard to W. J. Dingee, and reads as follows: 


‘January 28, 1907. 
W. J. Dingee, Esq... [586—192nn] 
1249 Franklin Street, 
San Francisco, Calif. 
Dear Sir: 

Do you know of any objection to giving pubhaty 
to the starting of Northwestern cement company’s 
plant, and to vour acquiring control of the B. B. & 
B. C. railroad? 

Yours truly. 

JLH.”’ 

The next is under date of January 30, 1907, from 
John L. Howard to William J. Dingee, and reads as 
follows: 

‘January 30, 1907. 
W. J. Dingee, Esq. 
1249 Franklin St., 
San Francisco, Cal. 

Dear Sir: Please pass this on to Dr. Bachman— 
EXTRACT FROM E. E. EVANS’ LETTER JAN- 
UARY 25TH, 1907. 

For your guidance, Mr. McNeill telephoned me 
yesterday afternoon stating that he had received a 
telegram advising that the Practical Engineer left 
Montreal on the 23rd inst. for Vancouver, and that 
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no time would be lost in preparing the necessary 
estimates and making us an offer as low as they 
could go. Mr. McNeill states that they mean busi- 
ness and hope that we will be able to come to terms. 

With reference to the cutting from the paper 
which you sent with regard to export duty on power, 
I had already seen this, but from all I can hear the 
idea is simply to protect Canada so far as power 
from Niagara is concerned, and the imposition of 
the export duty is merely discretionary, and it is 
not thought for a moment that it will apply in Brit- 


ish Columbia. 
Yours tfuly, 


JLH.”’ 7 


The next is a letter under date of February 19, 
1907, addressed to Mr. John L. Howard and signed 
by Wilham J. Dingee, reading as follows: 

“1940 Franklin St., San Francisco, Cal. 
Fe. 19, 190%. 
John L. Howard, Esq. 
Nanramo, B. C. 

My Dear My. Howard: I did not realize the other 
day, when J found vou were going on Sunday, that 
T would not see vou again before I return against 
the east, and I wanted to discuss Slate matters with 
you. 

That enterprise has got to go and | don’t believe 
it can go the [587—19200] way it is hooked up 
now. There are certain cases where commissions 
have been paid to encourage its use and probably 
there is some advertising that could be done that you 
would not feel warranted in paving for. Consider- 
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ing all of those things, I have decided to ask Mr. 
Graham to come back here from the first of March 
and devote himself exclusively to the sale of slate, 
and I have made some arrangements in regard to 
advertising which [I think will bring better results. 

IT will make any adjustment of the matter that is 
satisfactory to you for the time you have had the 
sale of the slate but it occured to me that perhaps 
it might be fair to both sides if I paid Graham’s sal- 
ary and any other outlay that you have made in re- 
gard to the matter while in your hands; as I under- 
stand, you have paid for the Slate in full without 
making any deductions for profit to yourself. Mr. 
MeGary will adjust it with you in my absence and 
anything in reason that you suggest will meet with 
my approval. I trust you will appreciate the neces- 
sitv I feel for making this change. 

I have a man here who is considering the propo- 
sition of underwriting the entire bond issue of the 
Northwestern Company taking ten shares for each 
bond. If he has the entire issue, so that nobody will 
be sellmg bonds and giving any more than five 
shares for each bond, I think he will undertake it, 
eetting his profit out of what he saves from the 10 
shares we give him with each bond. 

On receipt of this, I wish you would wire me the 
shape the bonds and stocks are in that you have sold, 
and wheter vou would be willing to turn over the 
honds that you have to this Syndicate. I am not 
sure that it will be a go, but I told them that you 
had 300,000 and that a few had been sold and they 
would not undertake it unless they were assured that 
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the purchasers of the bonds that were sold would not 
be re-selling them with more than five shares with 
each bond. 

Kindly wire me as to these points on receipt of 
this letter and also as to whether you would be will- 
ing to turn over the remaining bonds coming to you 
with 10 shares for each bond. ‘They would expect, 
however, I think, to go up North and work that ter- 
ritory as well as here, so, if you see any rocks ahead 
in the doing of this, J wish you would include that in 
the telegram, not the rocks but the ideas. 

Mrs. Dingee and J are going East next Thursday, 
the 28th of February. We expected to get off on 
Sunday, but the Doctor only got here yesterday and 
I cannot get away before Thursday. 

We are reorganizing the Standard Company. 
MeEnerney is now forming a corporation, known as 
the Standard Portland Cement Corporation, which 
will take over the Standard Company and the pres- 
ent stockholders of that company will get two shares 
of the new Company for every share of the old com- 
pany. While I am not going to make any flourish 
of trumpets or announce it from the housetops, we 
are going to pay 75¢ on the new stock, beginning not 
earlier than the middle of April. 

Hoping that you have found all of your affairs at 
the mine in good shape and that you are enjoying 


vood health, I am, 
Sincerely yours, 


WILLIAM J. DINGEE. 
E.’’ [588—192pp | 
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Mr. BROBECK.—Q. Mr. Howard, can vou tell us 
what Slate Company that reference is made to? 

Mr. HOWARD.—The Eureka Slate Company in 
Placer County, I think it is. We sold the product 
for him for six months as a favor. 

Mr. DUNNE.—The next is a letter under date of 
February 22, 1907, from John L. Howard to William 
J. Dingee, reading as follows: 


‘*Pebruary 22, 1907. 
W. J. Dingee, Esq., 
1249 Franklin St., 
San Francisco, Cal. 
Dear Sir: I am just in receipt of your letter Feb. 
19th. ‘Arrived Wednesday noon, and will reach 
Bellingham by the middle of next week. 


SLATE BUSINESS: 

It is quite agreeable to me that Mr. Graham should 
be transferred from our office to yours. Since July 
Ist when he came to us, I have been so much way 
from home and so driven with accumulating work 
when there, that it was impossible for me to give that 
item the amount of personal attention which other 
matters have claimed, and the slate business had to be 
left entirely with Graham, who had all the experience 
and who repeatedly assured me that it was getting all 
possible attention. 

IT will have vour Statement of outlays made up and 
sent to Mr. MeGary. 


NORTHWESTERN CEMENT BONDS: 
I have placed 95,000 bonds with investors, not 
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speculators, and have my word out to various friends 
that from memory may absorb up to say $150,000. 
None of these will be hawked. Your people may 
have any amount beyond that $150,000 in so far as I 
am concerned and also any portion of that $150,000 
that may not be taken. On my way home I intended 
to bring the bonds to the attention of some friends 
in the North, but in view of your statement that if the 
bonds are taken ‘en block’ the underwriters may wish 
to work the North; I will have 'to speak guardedly 
on the subject. 

I note that you are organizing the 8. P. Cement 
Association and will double the stock of present 
holders, paying 75¢ per share on the total issue from 
the middle of April. J think vou will find that un- 
der the assurance of a 9 per cent dividend the in- 
creased stock will gradually creep back to par from 
whatever value point it reaches after its multiplica- 
tion. 

Thank you, I am now rested, and in good health. 
Mines in good condition and prospects flattering. 

Trusting that you and Mrs. Dingee will have an 
enjoyable trip and a safe return, 

Yours sincerely.’’ [589—-192qq | 


The next is a telegram from William J. Dingee to 
John L. Howard, under date of February 23, 1907, 
reading as follows: 


“San Branciseo, Calit., Feb. 23, 1907. 
John L. Howard, Esgq., 
Nanaimo. 
Doctor says you are the grasshopper. When will 
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you advise him about power plans, all ready con- 
tractors equipment en route. Contractor arrives 
here Monday, waiting only on you for power in- 
formation wire this. 

WILLIAM J. DINGEE.”’ 


The next is a letter from D. C. Norcross to the 
Northwestern Portland Cement Company, under 
date of March 18, 1907, reading as follows: 


“Manel 15, WOOT, 
Northwestern Portland Cement Company, 
1249 Franklin Street, 
City. 

Dear Sir: Enclosing please find check to your 
order for $5,000, which is to cover the purchase of 
five bonds, for which please issue stock as follows: 
30 shares in the name of T. R. Stockett, Trustee. 

mM ff 6 fee 6 FP homare Grehiama. 
WO *F fe se fe Seanme Hamilton. 

If you will kindly have this stock prepared I will 

eall in on Thursday for it. 
Yours truly, 
DCN,”’ Secretary. 


The next is a letter from John L. Howard to W. J. 
Dingee under date of March 18, 1907, reading as fol- 
lows: 

“March 88, 1907. 
W. J. Dingee, Esq.., 
858 Fifth Avenue, 
New York-City, N. Y, 

Dear Mr. Dingee: I have your letter of March 

11th. 
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I have told Mr. Taylor that the needs of the B. B. 
& B.C. Railroad to meet the demands of the Cement 
Company, and to make that property attractive, will 
require the expenditure of $500,000. 

He agrees with me, and has already had a prelimin- 
ary canter with Rollins & Sons suggesting to him. 

Ist. A new and larger issue of bonds. 

2nd. The reservation of enough to take care of the 
outstanding bonds. [590—192rr | 

3rd. To omit in the new deed of trust certain ob- 
jectionable features that exist in the old one, and to 
get a wider latitude. 

The road lost $11,000 in February due to the 
stormy conditions which greatly reduced earnings 
and increased operating costs. 

The net for eight months ending February is only 
$1427.45. I have started Brother Taylor who will 
keep moving in the new bond matter, and if we suc- 
ceed in that respect Mr. McHnerney will take up the 
question relating to stocks and bonds. 

Taylor may go east to see D. O. Mills during 
March. 

He thought that in view of the change in the man- 
agement of the Road without Mills’ knowledge, that 
D. O. Mills should have been given the opportunity to 
go into the Cement scheme. 

I pass this suggestion to you if you care to let the 
‘icicle’ in now. 

Northern newspapers indicate that the Northern 
Pacific were surveying between their line and Ken- 
dall. It may only bea reporter’s fake. I have writ- 
ten Superintendent Paige to keep me posted. 
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Balfour’s people asked me if you had bought that 
Railroad. I told them you now controlled it. 

Their inquiry and the N. P. R. R. rumors made 
me think that there may be something in the wind. 

The B. B. & B. C. Railroad debt stands now— 


Outstanding bonds.... .... $659,000.00 
Black Diamond Coal Mining 

Chon) aes Aine 118,114.12 
7. (0) OS el... 111,885.88 


You see that even if the conditions permitted the 
issue of the remaining bonds there wowld be only 
$111,000 left for betterments after paving the float- 
ing debt. 

A. new bond is imperative. : 

Iam now waiting for a topographical map in order 
to plan for the Lime kiln at Santa Cruz. Doctor 
favors the scheme. 

POWER FOR KENDALL. I have given the 
Doctor a letter from that Canadian Company offer- 
ing it at $25. Napa pays $56. 

We may do better in rate, but the time for delivery 
of current will not be sooner than summer, or early 
fall of next vear. 

As I surmised the Doctor concluded to gain time 
hy putting in Steam, and then selling to others the 
power from the plant when we get the current from 
Canada. 

Wet weather conditions here have greatly inter- 
fered with building operating in San Francisco. 
[ 591—192ss ] 

Mr. McGary, who seems to be more careful in 
statement thaf some others, premises to definitely 
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burn Clinker at Santa Cruz on Tuesday next. 

I have suggested to the Doctor that inasmuch as 
the Standard Portland Cement Corporation will 
ultimately absorb all the plants here, we had better 
escape the worry, delay and expense of introducing 
Santa Cruz by putting it out under Standard brand. 
You will do that finally just as Atlas Company 
brands all its products as ‘Atlas’ and it is better. 

When you reach Bellingham on your return trip, 
in case I should be unable to meet you there, please 
take up with Mr. C. W. Howard the question of At- 
torney’s salary. 

He acts for all Taylor’s companies, gets $5000 per 
vear, and this is prorated. He is a capable chap. 

I have been using him in connection with the land 
complications and the question will be merely, 
whether you will, pay him as he renders service, or 
retain him at a fixed salary as the other companies 
do, and call him for anything needed in the way of 
legal service. 

Thank you, I am keeping well and am very busy. 
Trusting you and Mrs. Dingee are having a good 
time, 

Wourts very truly. 
iL Ta,’’ 
The next is a letter from John L. Howard to Dr. 


Bachman, under date of March 22, 1907, reading as 
follows: 
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‘‘March 22, 1907. 
Dr. I. A. Bachman, 
Napa Junction, 
California. 

Dear Sir: Herewith copy of telegram from H. B. 
Paige, indicating that by means of an advertisement 
he has secured a tender to slash and burn the timber 
on the Kendall Factory site at $50 per acre, and that 
the saving of the wood will cost $1.75 per cord. 

IT had in mind that the resultant cord wood might 
be saved and piled in view of the possibility of our 
needing it for Fuel in case we concluded to put ina 
Lime Plant at Kendall, but Paige made an intima- 
tion that we might get a cheaper contract if the tim- 
ber were burned as slashed, and that it might be pos- 
sible to buy cord wood later from farmers at a lower 
cost than if we undertook to save the timber cleared 
from the factory site. 

I am wiring Paige that you will reply tomorrow, 
Saturday. I advise vour telegraphing him viz.: 

‘Let contract for slashing and burning each 
side of axis line, fifty dollars acre. Don’t save 
cord wood at present.’ 


After Mr. Davis gets there he may decide on the 
wood question. [592—192tt] 
When will you send him North, and will he call 
on me en route? 
Yours truly. 
JLH.W.’’ 


The nest is a letter under date of April 1, 190%, 
from John L. Howard to W. J. Dingee, reading as 
follows: 
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W. J. Dingee, Esq., 
858 Fifth Avenue, 
New York City, N. Y. 
Dear Mr. Dingee: 

Your letter March 25th came on Saturday while I 
was at home with an ulcerated tooth, an inflamed 
throat and ‘that tired feeling’ which seems to appear 
with the Buttercups in spring. 

You will probably have seen Mr. Taylor by this 
time. Doctor has sent an Engineer North to begin 
work. We both agreed that the the yard tracks at 
Kendall should be put in at once, and that the Cement 
company should own within its own boundaries. 

J have instructed Mr. Paige, to buy some new rails, 
put them in his main line where they are most needed, 
and sell those that he takes up and lavs in the Cement 
Company’s yard to it. This will lighten the cost to 
the Railroad Company and we must get ready to 
handle the construction Material. We can finance 
that expenditure. 

Answering vour query, my impression is that if we 
take hold resolutely of the construction of a 5000 
barrell Mill at Kendall it will have ‘a strong deter- 
ving influence’ on others that seem captivated by the 
success of cement enterprise on this Coast. 

I mentioned to you the matter of Attorney’s How- 
ard’s salary because I did not know that the Doctor 
intended being there with you, but I will now take 
it up with him. 

‘Standard Brand’ as the name for Santa Cruz 
product seems to have taken well with both vou and 
the Doctor. 
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(Testimony of John L. Howard.) 

The lime kilns for Santa Cruz are already ordered 
by wire from the east. 

The Rollins & Sons at San Francisco don’t take 
kindly to the proposed new Railroad bond issue. 
Earnings don’t look big enough. Taylor was to see 
their Chicago man. 

I am sorry to learn of the accident to Mrs. Din- 
gee. Please convey my wish for speedy recovery 
from all ill effects of the fall. 

Yours very truly. 

JLH.”’ 

The next is a letter— [593—192uu] 

Mr. BROBECK.—Q. I will ask vou, Mr. Howard, 
that Lime Company was the Western Calcium Com- 
pany, was it not? 

Mr. HOWARD.—Yes. 

Q. There was also a Santa Cruz Lime Company, 
was there not? 

A. I think there was such a concern as that, a very 
old one that the Santa Cruz Company had purchased. 

Mr. DUNNE.—The next is a letter from John L. 
Howard to William Dingee, under date of May 25th, 
1907, reading as follows: 


“Maw 13th, 190%. 
W. J. Dingee, Esq., 
1349 Franklin Street, 
City 

Dear Sir: I wired from Bellingham that Engineer 
Davis’ estimates in favor of Contractor Day be 
promptly paid in accordance with the terms of the 
contract, copy of which the Doctor has. 
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Owing to the scarcity and cost of labor Day’s con- 
tract has proved unprofitable. 

You are protected by a bond, but if you side-step 
the terms of contract by not paying promptly you 
cannot hold him or his bondsmen, and a new contract 
will cost the Company more money. 

I heard some criticism about the want of prompt- 
ness in paving these Northern accounts, and attrib- 
uted it to the fugitive life now being led by the Doc- 
tor. Still, in the beginning at least a new concern 
should keep a good credit. 

I suggest that a check for $500 be sent to C. W. 
Howard to cover the assessment work for 1907, on 
the four Riedle claims. 

Yours truly. 
eJalst..’”’ 


The next is a letter under date of May 13, 1907, 
from William J. Dingee to The First National Bank 
of Bellingham, Washington, reading as follows: 


‘San Francisco, May 13, 1907. 
Copy. 
The First National Bank, 
Bellingham, Wash. 

Gentlemen: Would you kindly advise your Presi- 
dent, Mr. Purdy, that we have instructed our engi- 
neer in charge of the construction of our cement 
plant near Kendall, to do what banking business the 
company may have through your institution? [594 
—192vv]| 

Mr. John L. Howard has informed us of your 
kindness towards us in the matter of the acquisition 
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of the property. The banking business may not 
prove very profitable vet, but it will, doubtless, later 
on, but whatever it is we desire your institution to 
have it. 
Y onws irily, 
(S) WILLIAM J. DINGEE, 
President. 

NORTHWESTERN PORTLAND CEMENT CO.” 


The next is a letter under date of May 13, 1907, 
from Mr. Howard to Mr. Dingee, reading as follows: 


‘May 138, 1907. 
W. J. Dingee, Esgq., 
1249 Franklin Street, 
City. 

Dear Mr. Dingee: I spent Wednesday night, 
Thursday and Thursday night at Bellingham with 
Mess. Taylor, Hyatt, Paide & Howard, discussing 
water front schemes for the B. B. & B.C. Railroad. 

My. Haytt’s idea is that the B. B. Improvement 
Company should give the Railroad a free right of 
way over its tide lands near Sheome Dock and cede 
to it at its low rental cost such portion beyond as may 
be necessary for a wharf. 

To turn over to it at cost and interest such prop- 
erty as it had bought and held for account of the 
Railroad Company in Squalicum Creek ($37,000) 
aud to sell to it such other land as it has owned and 
that may be needed by the Railroad Company at 
$200 per acre (say $18,000), total $55,000. 

My reply was, that this offer involved little or no 
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sacrifice on the part of the Improvement Company 
in view of the improvement and values of its prop- 
erties should the Railroad Company carry out its 
plans. 

That the tide land right of way would be at best 
a narrow strip, and that their leasehold from the 
State beyond that was costing them a mere normal 
rental. 

That if they had bought property for the account of 
the Railroad Company it would be fair to reimburse 
this cost with interest, but that any property needed 
by the Railroad Company which the Improvement 
Company had not paid for, but which in the first 
instance had been obtained from the Railroad Com- 
pany, should be freely given without any considera- 
tion, and this I thought was the most liberal view 
which the Railroad Company would consider. 

My solution to much of the difficulty and expense 
was, the extension of a wharf out immediately in 
front of the mouth of the Squalicum Creek, which 
would enable the Railroad Company to accommo- 
date all its lumber and cement shipping, and would 
be equally serviceable in receiving through freight. 

Where they want to go with a line will increase 
the congestion along the narrow water front, and will 
be attended with difficulties as to franchises from the 
municipality and the U. 8. Government, and with 
ereat expense in acquiring property, which latter 
[595—192ww]| has gone skyward in view of reports 
of the coming of the Union Pacific & Canadian Pacific 
railroads. They areall possessed with the idea of ac- 
quiring position on the water front, and this is com- 
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mendable if our Railroad Company was in position 
to mect the expense, but they overlook the fact that 
with the inerease in business of the port the water 
point improvements must extend northward, and if 
we build out from Squalicum we will be merely an- 
ticipating this movement by a few vears. 

That in expenditures for property there is a big 
difference between our Company, which is struggling 
to keep afloat, and the Transcontinental Lines that 
can sell bonds ad libitum. 

My Taylor, I think, will fall in with any view, but 
evidently seeks to boost up the liberality of Mr. 
Hyatt, who has influence with Mr. Cornwall. 

I left Mr. Taylor at Bellingham to thresh out de- 
tails of estimates connected with the discussed needs 
of the Railroad. 

Yours truly. 

JLH.”’ 


The next is a letter from Mr. Howard to Mr. Din- 
gece, under the same date, May 13, 1907, reading as 
follows: 

“May 18, 1907. 
W. J. Dingec, Esq. 
1249 Franklin St., 
City. 

Dear Mr. Dingee: The Sour Track leaving the 
main line of the B. B. & B. C. R. R. crosses the N. E. 
YY of S. W. 4 of Section 22 in order to reach the 
land of the Northwestern Cement Company. 

The Railroad Company has agreed to pay the 
Owner at the rate of $25.00 per acre for the Right 
of Way, and the balance may be bought at same rate. 
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In as much as houses will naturally begin to clus- 
ter near the Railroad Station, do you consider it ad- 
visable that the Cement Company should purchase 
these forty acres? 

The arrangement with the Doctor is that the Ce- 
ment Company should own the Railroad Tracks from 
the main line into the factory. It should therefore 
own the Right of Way, and I would suggest that it 
purchase the remainder of the forty acres. 

A new station will have to be created at this point, 
and as its name will enter into the literature to be 
issued by the Cement Company, the latter should 
have some voice in the matter. 

Have you any choice? If not, I would suggest 
‘Devon,’ a celebrated name in the South of England, 
and repeated near Philadelphia. 

Yours truly. 

JLH.’’ [596—192xx] 


The next is a letter under date of May 138, 1907, 
addressed to Mr. Dingee, from John L. Howard, 
reading as follows: 

“May 13, 1907. 
W. J. Dingee, Esq., 
1249 Franklin Street, 
City. 
Copy for Mr.'C. W. Howard. 

Dear Sir: At Bellingham J was informed that 
Mr. Davis, the Local Engineer had received instruc- 
tions to do his Banking business through the Belling- 
ham National Bank. 

In: view of the valuable and necessary service ren- 
dered us by Mr. Purdy of the First National Bank, 
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and of the strong personal influence he exercises in 
that community, I promised him last fall to exert my- 
self in securing for his Bank whatever business we 
might be doing in that place. 

He has earned it, and his Institution is by far the 
strongest in Northwestern Washington. 

The other bank is doubtless good enough, but it has 
not the resources nor the power of the First National. 

Is there any reason why Mr. Purdy should not have 
the business ? 

Yours truly. 
JLH.” 


The next is letter from John L. Howard to C. W. 
Howard, under date of May 14, 1907, reading as fol- 
lows: 

‘Mav 14, 1907. 
C. W. Howard, Esq., 
c/o Mess. Newman & Howard, 
Bellingham, Wash. 

Dear Sir: Herewith Northwestern Portland Ce- 
ment Company’s check to your order for #500 to 
cover expenses connected with assessment work in the 
Riedle claims. 

Later on please forward to the Cement Company 
the vouchers in connection with the expenditures. 

At my request Mv. Dingee has written Mr. Purdy 
about the banking business. 

Yours truly. 
JLH.”’ 
The next is a letter under date of May 14, 1907, 


from John L. Howard to C. W. Howard, reading as 
follows: [597—192yy | 
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C. W. Howard, Esq., 
C/o Mess. Newman & Howard, 
Bellingham, Washington. 

Dear Sir: My. Randolph has advised me by letter 
received todav of the decision of the U. S. General 
Land Office in my favor, and against the Birdwell 
protest. He has sent a copy to you. 

I infer there is time given to the other parties in 
which to appeal from this decision to the Secretary 
of the Interior. 

Mr. Randolph thinks in view of the sweeping char- 
acter of this opinion the other parties will be foolish 
to take an appeal, but until that time expires it may 
be economy not to spend any money on those claims. 
If they do not appeal then there is no need of further 
assessment work; if they do appeal, there is plenty of 
time left in which to do it. 

Tell May. Purdy I have fixed that Banking business 
and I will send vou at once $500 from the Northwest- 
ern Portland Cement Company to cover the assess- 
ment work on the Riedle claims. 

No copy of this letter has been kept and you may 
destroy this. 

Yours truly.”’ 

J rH.’’ 


The next 1s a letter from John L. Howard to W. J. 
Dingee, dated May 14, 1907, reading as follows: 
“W. J. Dingee, Esq., 

1249 Franklin Street, 
City. 
Dear Sir: Will you kindly pass work to the Doctor 
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not to route any construction material until he hears 
further from us. 

We have applied to the Great Northern, Northern 
Pacific and Canadian Pacific to make ‘Devon’ the 
factory site a common point. | 

That will keep up the question of the proportion 
of through rate to which our road will be entitled. 

Mr. Paige has this item in hand, and we want to 
route 'by that line which will give the most revenue to 
us. 

Il am apt to hear from Mr. Paige at any time. 

Yours truly. 

J UH.” 


The next is a letter under date of May 20, 1907, 
from John L. Howard to Mr. Dingee, which reads as 
follows: 


‘May 20, 1907. 
W. J. Dingee, 
1249 Frankline Street, 
San Francisco. 
For Mr. Bachman. 

Dear Sir: Herewith copy of a letter from Ernest 
Evans. It would [598—192zz] scem that Stone 
& Webster, who have developed power at Nooksack 
Falls and who were so very indefinite and unsatis- 
factory in our negotiations last summer, have 1n some 
way learned that we were in treaty with the Van- 
couver Co. and now want to talk business. 

To them it no longer seems like ‘hot ain’ as between 
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the two companies we may be able to beat the $25.00 
pPaie. 
Yours truly, 
, President. 
a LE /K..’’ 


The next is a letter from J. H. Howard to W. J. 
Dingee, under date of June 4, 1907, reading as fol- 
lows: 

‘* June 4, 1907. 
W. J. Dingee, Esq., 
1249 Franklin St., 
San Francisco. 
Dear Sir: 
For attention Dr. Bachman. 

Routing Construction Material for Northwestern 
Cement Co. The Canadian Pacific will make Devon 
a terminal point. 

The Great Northern and Northern Pacific have not 
yet given a favorable answer, but one is expected dur- 
ing the coming week. 

Mr. Paige asks that 25 percent of the material be 
given to the Canadian Pacific, and because of his 
business relations with the Chicago & Northwestern 
Railroad it would be well to favor this line with any 
of the material that originates at Milwaukee or any 
point east of St. Paul. 

Please be advised that Mr. Paige accepts ‘Devon’ 
as the name of the new station at the Cement Works. 

Yours truly, 


ne e. 
ww Ligte hye 
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The next is a letter from Mr. Davis addressed to 
Mr. William J. Dingee—it is signed the ‘‘ Northwest- 
ern Portland Cement Co. by Fred Davis’’—and on 
the face of it in blue pencil is something which [I 1n- 
terpret to mean O. K. Howard. 

Mr. HOWARD.—Yes. I wrote that. 

Mr. DUNNE.—This reads as follows: [599—193] 


‘*Kendall, Wash., June 26, 1907. 
Mr. William J. Dingee, 
1249 Franklin St., 
San Francisco, Cal. 

Dear Sir: I beg to acknowledge receipt of vour 
letter of the 22d inst. and note instructions contained 
therein with reference to assessment work to be done 
on the upper claims. Mr. Howard’s instructions will 
be followed and the work executed where it will be 
most advantageous to the company. 

Yours very truly, 
NORTHWESTERN PORTLAND CEMENT 
CO. 
(In red rubber stamp. ) 
FRED DAVIS. 
(In ink.) 
“OK. A.’’ (in bitte Perenk, ) 


Mr. HOWARD.—I think the ‘‘Howard’’ there 
means ‘“C. W. Howard.’ ©. W. Howard was the 
lawyer who was giving the instructions what to do. 
I think that refers to him. 

Mr. DUNNE.—So as to make this clear then, Mr. 
Howard, the Mr. Howard referred to in the body of 
the letter was the attorney at Bellingham? 
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Mr. HOWARD.—Yes. 

Mr. DUNNE.—But the ‘‘O. K. H.’’—that was 
vours? 

Mr. HOWARD.—Yes. Dingee evidently sent me 
that for my information. 


Mr. DUNNE.—The next is a letter from John L. 
Howard to C. W. Howard, under date of June 29, 
1907, and reads ad follows: 


“June 29, 150". » 

Mr. John L. Howard, | ait 
87 Vernon St., 

Oakland, Cal. 7 ge 

Dear Sir: I have your favor of the 22nd inst. Yes- 
terday received check from the Northwestern Port- 
land Cement Co. for $323.04, in payment of bill of 
April 2, for which please accept our thanks. We also 
acknowledge receipt to the company. 

I enclose copy of letter under date of June 22nd, 
received from Mr. Morrison, in which you will note 
that he apparently adheres to the idea of having 
patent taken in the name of Dr. Bachman. This 
[600—198a] is somewhat contrary to the sugges- 
tions contained in vour letter of tne 22nd. 

In view of the fact that the money is here available 
to perform assessment work on the east half of the 
southwest quarter of Section 23, Township 40, North, 
Range 5 East, unless otherwise directed, I shall have 
Mr. Zender proceed to perform the necessary assess- 
ment work for this year having, as one of his em- 
ployes, Mr. davis, who can make suggestions as to 
the nature of the work. After this work has been. 
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performed proof will be filed in the names of Bach- 
man and Purdy on their respective claims. By that 
time the matter of the appeal on the west half of the 
same quarter may be determined. If no appeal is 
taken it may then be deemed advisable to have the 
company purchase the interest of Bachman and 
Purdy in the east half. I would not recommend fil- 
ing any deed to the Company for the east half until 
that question has been disposed of. While there is 
absolutely no connection between the two, it may 
leave ground for suspicion that there is. I think you 
are in error in stating that the claims in question are 
included in the mortgage. It is my recollection that 
they are not specifically described in the mortgage. 
Of course they would be included as after-acquired 
property, should the company ever acquire the same. 

IT am sending carbon copy of this letter to Mr. Mor- 
rison and unless I receive directions to the contrary, 
will carry out the course indicated after I have had 
a reasonable time in which to hear from you. 
| Yours truly, 

C. W. HOWARD. 
CWH/J.”’ 


Below there is certain writing, which [I assume to 
be in the handwriting of Mr. Dingee. It is certain 
pencil memorandum. I will show it to you, Mr. 
Howard, to see if vou can identify the handwriting. 

Mr. HOW ARD.—That is Dingee’s writing. 

Mr. DUNNE.—The language written at the bot- 
tom of this letter, in pencil in Mr. Dingee’s handwrit- 
ing, is as follows: 
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I assume you will while there confer with Mr. 
Howard and do what you think best which will meet 
with the approval of 
oe ae 


The next is a letter dated, September 17, 1907, from 
John L. Howard, to Mr. C. W. Howard, reading as 
follows: 

“Sept. 17, User. 
Nr. C. W. Howard, 
c/o Newman & Howard, 
Bellingham, Washington. 

Dear Sir: To yours of Sept. 18th: 

The Northwestern Portland Cement Company 
paid the money [601—198b] to cover Mr. Hyatt’s 
expenses on the Kendall claims. 7 

You have taken a deed from Mr. Hyatt to him, and 
in order to keep matters straight I have had Mr. 
Schmitt execute a deed to Northwestern Portland 
Cement Company, which will be held by it without 
recording until the atmosphere clears. 

I cannot take up the matter of deeding my interest 
to him until the return of Mr. Dingee from New 
York, about the middle of October. 

IT will have Mr. Semitt send to you his Power of 
Attorney, under which you may instruct Mr. Davis 
to do what development work he desires, as of course 
such work may, if necessity requires, be counted as 
assessment work on these claims. 

J expect to clean up this tangle during October. 
You ask me to return to you the Land Office Certifi- 
cate, which at your reqiest I sent to Mr. Randolph. 
I enclose it with this, and also Mr. Randolph’s letter 
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of Sept. 18th. Please return when you have finished. 
Yours truly.’ 


The next is a letter under date of Sept. 4, 1907, 
from Mr. John L. Howard to W. J. Dingee, reading 
as follows: 

‘Sept. 4, 1907. 
W. J. Dingee, Hsq,.., 
Crocker Building, City. 
Dear Sir: 

Some friends who invested in bonds of Northwest- 
ern Cement Company are writing and speaking to 
me regarding the present status of that concern. 

I can only tell them that on my last visit North I 
saw the work in progress, and the factory site was 
expected to be by October Ist, and that I learned of 
the plans being forwarded to Dr. Bachman for ap- 
proval within the last two weeks. 

That you had no advices regarding the ordering of 
the equipment, for at our last conversation you said 
that the Doctor was not answering your letters. 

These friends inquire whether all the bonds have 
been subscribed, and whether the subscriptions have 
been paid. 

Whether the construction material and machinery 
equipment have been ordered, and if so, when active 
construction operations will begin. 

If it has not been ordered, what is the intention in 
that regard? In view of their investment and of the 
delay in active Operations, these questions are quite 
natural and proper. 

Will you please drop me a line that I may send it 
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North to one who has put $50,000 in the concern. 
Yours truly. 
JLH.’’ [602—193c] 


The next is a letter under date of Sept. 5, 1907, 
from Mr. William J. Dingee to Mr. John L. Howard, 
reading as follows: 


‘‘San Francisco, Sept. 5, 1907. 
John L. Howard, Esq., 
Western Bldg. Material Co., 
City. 

Dear Mr. Howard: In reply to your favor of the 
4th inst. relatative to the Northwestern Portland Ce- 
ment Company, will say that the plans are now com- 
pleted and have been sent to Dr. Bachman at Nasarth 
Nazareth, Pa. J am advised by him that he is now 
receiving bids for the machinery and has already let 
the contract to the Allis-Chalmers Co. for the Ball 
and ‘Tube Mills. 

I start east on next Sunday and will then take up 
the matter with Dr. Bachman of the letting of the 
contract for the foundations of the buildings, so that 
the foundations will be ready to receive the ma- 
chinery as it arrives. 

The people who have bought stock and bonds of 
this company need have no misgivings as to our good 
faith in the matter. That plant will be built but on 
account of the extraordinary money stringency and 
the slacking up of orders, it has not been pushed as 
rapidly as it otherwise would have been. 

Sincerely yours, 
WILLIAM J. DINGEE. 
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(Testimony of John L. Howard.) 

The next is a letter from John L. Howard to Mr. 
C. W. Howard, under date of October 16th, 1907, 
reading as follows: 


“Mi. C. W. Howard. 
c/o Mess. Newman & Howard, 
Bellingham, Washington. 

Dear Sir: J reached home today and am sorry that 
you were absent from Bellingham during my short 
visit. 

BACHMAN DEED: I will have that looked up 
and signed and forwarded to you. 

_ ASSESSMENT WORK ON RIEDLE CLAIMS: 


I will at an early date see the ‘Crowned Heads’ here 
and have them send North such instructions as will 
make the development work conform to the general 
plan of quarry operations. 

Yours truly. 


J LH.’’ 


Q. Who do you refer to as the ‘‘Crowned Heads’’? 

Mr. HOWARD.—Dingee and Bachman, I sup- 
pose. That was a facetious term I had for them. 

Mr. DUNNE.—The next letter is from John L. 
Howard to W. J. Dingee, under date of December 3, 
1907, reading as follows: [603—1938d] 


‘*December 3, 1907. 
W. J. Dingee, Esq., 
Crocker Bldg., 
City. 
Dear Sir: Many bond holders of the Northwestern 
Portland Cement Company have come to me regard- 
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ing the non-payment of the interest on their coupon 
at November Ist. 

Of course they recognize the holiday feature, but 
they argue that if the entire amount of payments 
have not been used in construction there should have 
been money to meet the bond interest. 

Can’t you arrange to pay these coupons and stop 
this kind of criticism ? 

Yours truly. 

JU.” 


The next is a letter dated December 4, 1907, from 
Mr. Howard to Dr. Bachman, reading as follows: 


‘‘December 4, 1907. 
Dr. I. A. Bachman, 
Crocker Building, 
City. 

Dear Sir: Regarding Cement rate on B. B. & B. 
C. Railraod, I undestood in the beginning that as 
the Northwestern Cement Company was in position 
to figure on its business, the parties in control of the 
Railroad were to agree to a long term freight con- 
tract that would ye7ld some profit to the road, and at 
same time not be so low as to be unattractive to a 
future buyer of the Railroad property, and that the 
contract should be so drawn that the future owner of 
the Railroad could not side step. 

The matter involves the fixing of rates, viz.: 

1. Kendall to Sumas—the connecting point of the 
Northern Pacific and Canadian Pacific. 

2. IXendall to Bellingham—the connecting point 
of the Great Northern, and with vessels, and this rate 
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should include the wharfage charge on water ship- 
hens. 

Mr. Paige’s ideas were higher than mine. He 
thought 25 cents to Sumas and 50 cents to Belling- 
ham. 

My idea in figuring for the Cement Company was 
a switching charge of $2.50 per car each way—Sumas 
to Kendall—and one cent per ton per mile to Belling- 
ham. 

It may be better not to have a contract with the 
B. B. & B. C. Railroad if there is the hope of sale to 
the C. P. R. R., because in the negotiations of sale 
quite as favorable terms, or more so, may be exacted. 

For distribution of cement over the widest possible 
area, you need the Greath Northern and N. P. Con- 
nection, but if one of the main [604—1938e] should 
own the B. B..& B. C. Rk. R. you will set a better rate 
over that line than though it had paid part of its rate 
to the Bellingham Bay road. 

T mean that if the Great Northern or N. P. R. R. 
owned the Bellingham Bay Railroad, you could get 
as good a rate from Kendall to Seattle as they would 
give from either Sumas or Bellingham. 

Unless the C. P. R. R. intends going to Seattle, it 
will not be of the same service as either of the other 
lines, but I think it intends going there, because I 
learned that the old contract between the C. P. R. R. 
and N. P. R. R. for the interchange of business at 
Sumas will shortly expire, and this will probably not 
be renewed because J. J. Hill, who controls the 
policy of the N. P. R. R. is now engaged in a great 
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struggle with the Canadian line. 
Yours truly. 
JLH.”’’ 


The next is a letter from John L. Howard to Mr. 
C. W. Howard, under date of December 21, 1907, 
and reading as follows: 

“December 21, 1907. 
Mr. C. W. Howard, 
Care Mess. Newman & Howard, 
Bellingham, Washington. 
Dear Sir: 

IT am pained and mortified to learn from your let- 
ter of December 17th that Mr. Dingee has not sent 
you, as he promised, the check to cancel the Mouso 
account. 

When he was last in my office he said he would do 
so, and [ think I wrote you to that effect. 

I will at once take the matter up with him again. 

Yours truly. 

JLH.”’ 


The next is a letter written by Mr. John L. How- 
ard, to Mr. C. W. Howard, under date of December 
23, 1907, reading as follows: 

‘‘December 23, 1907. 
C. W. Howard, Esgq,, 
Care Mess. Newman & Howard, 
Bellingham, Wash. 

Dear Sir: Under date of December 21st. Mr. 
Dingee writes me that he has sent you a check for 
$500 and of this I am glad. 

He asks my advice about the caretaker and I wrote 
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(Testimony of John L. Howard.) 
him that I would go to Nanaimo in the early days 
of January, and, after seeing vou on my way home, 
would then advise him. 

Yours truly. [605—-193f] 

J dat.”’ 

Q. ‘‘Caretaker’’ for what, Mr. Howard? 

Mr. HOWARD.—I don’t remember that; I don’t 
recall that. 

Mr. BROBECK.—That was about the time of the 
abandonment of the construction work, was it not? 

Mr. HOWARD.—No, it was earlier than the 
abandonment. 

Mr. DUNNE.—The next is a letter under date of 
January 10, 1908, from D. C. Norcross to Thomas R. 
Stockett, reading as follows: 

‘Jan. 10, 1908. 
Mr. Thomas R. Stockett, 
Nanaimo, British Columbia. 

Dear Sir: Enclosed is a deposit tag for $125.00 

The Cement Company paid the Coupons vesterday. 
Yours truly, 


Seey. 
Mt” 


Mr. HOWARD.—M2. Davis did not leave Kendall 
until August, 1908. This letter is dated in Decem- 
ber, 1907, about the caretaker. I don’t reeall it— 
oh, ves, ves, I know what it means now; he was a care- 
taker to watch the Reidle claims up on top of the hill; 
ves, [ remember it now. 

Mr. DUNNE.—The next is a letter from Mr. How- 
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(Testimony of John L. Howard.) 
ard to Mr. Dingee, dated February 12, 1908, reading 
as follows: 
‘““Rebruary 12, 1908. 
W. J. Dingee, Esq., 
Crocker Building, 
Citx. 

Dear Sir: Agreeable to my promise of Saturday 
last a meeting of our Directors was held and the sub- 
stance of our last interview together with all the 
facts, were fairly laid before them. 

After a full discussion they expressed a preference 
for a mutual cancellation of the contract, as was 
agreed to by Dr. Bachman on January 27th, and 
again when he came to our office with Mr. McEnernev 
on the following day. 

The date was left optional with him, but the inten- 
tion was to give you ample time to organize a Sales 
Departinent, and meantime our efforts in behalf of 
vour companies will contine as usual. 

Y ows truly; 
le Test, 


— 


we ae 
2 


Jih.” [606—193g] 


The next is a letter from J. L. Howard to— 

Q. Mr. Howard, the contract referred to here was 
the Sales Agency Contract which has been referred 
to in the course of the testimony ? 

Mr. HOWARD.—Yes, the Sales Agency Contract. 

Mr. DUNNE.—The next is a letter dated February 
24, 1908, from John L. Howard to E. E. Evans, read- 
ing as follows: 
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‘“Rebruary 24, 1908. 
E. E. Evans, Esq., 
Vancouver, British Columbia. 

Dear Mr. Evans: I have yours of 18th February. 
Wenzelburger is said to be preparing his report. I 
am glad to learh ef Peréy’s convalescence. Wiease 
convey my congvatulations to him. 

Regarding our connection with the Cement Com- 
panies here, I enclose copy of my last letter to them. 

We had a meeting of Directors and one of them 
(our attorney) advised us that the contract being a 
mutual one, could not be abrogated merely at our 
wish, although that was our unanimous desire. 

This letter was prepared in view of that advice, and 
it brought Mr. Dingce to the front for the first time, 
who admitted their error in methods, expressed re- 
eret for what had passed, promised better methods 
to come, and conceded an increase in our compensa- 
tion. 

As he would not hsten to a separation, there was 
nothing left but a continuance on our part. 

On Saturday it was suddenly decided that I should 
make a hurried run to New York. If you come to 
san Francisco while I am gone [ trust vou will be 
here at the date of my return. 

Yours truly. 

J LH.’’ 

The next is a letter from My. Howard to Mr. Din- 
gee under date of March 27th, 1908, as follows: 
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“March 27th, 1908. 
W. J. Dingee, Esq., 
San Francisco, Cal. 

Dear Mr. Dingee: Referring to our interview of 
yesterday A. M. I have seen several of the North- 
western Cement Co. bondholders. 

Told them that upon the surrender of their bonds 
with the 100% bonus stock you were willing to give 
the one year notes of Santa Cruz Portland Cement 
Co. or Standard Portland Cement Corporation, bear- 
ing interest at 694 payable semi-monthly, as is the 
[607—198h] The case with the bonds they hold. 

They then asked— 

1—Have either of these two companies the right 
under their articles of Incorporation to purchase and 
to hold the stock and Bonds of other corporation ? 

I told them I felt sure that your articles were 
drawn with broad enough powers to enable them to 
do this, but that vou could satisfy them on this 
point. 

2—W ould you furnish copy of the resolution of the 
Board authorizing the purchase of the bonds? 

T said that I thought there would be no objection to 
that. 

3—Would you endorse the notes of the company 
that you purchased? 

I said that I had not raised that point and only 
you could answer. 

My belief is that they would prefer the Standard 
Company’s notes. 

Yours truly, 
President. 
a eth /G.’’ 
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The next is a letter written by Mr. John Howard, 
under date of March 28, 1908; it seems to be a cireu- 
lay letter. It reads as follows: 


CS. Ve ceatmblt. G. ‘W. Speer. 
EK. EK. Evans. D. M. McKay. 
Thomas R. Stockett. 
March 28, 1906. 

Dear Sir: After conference with some of the sub- 
scribers of bonds of the Northwestern Portland Ce- 
ment Company, I have arranged that the Standard 
Cement Corporation will take up the bonds that 
were subscribed for through the writer, and that Cor- 
poration will issue in payment its notes for the face 
value of the bonds, payable on or before one year 
with interest at six per cent payable semiannually. 

Will you, therefore, please send me your bonds 
and all the shares, and I will give you receipts there- 
for, until I deliver you the notes as stated. 

The Standard Portland Cement Corporation has 
authority by its Articles of Incorporation to buy and 
own securities in other corporations 

Its Board of Directors will authorize this step, 
and I shall be furnished with a certified copy of the 
authority to purchase. Mr. W. J. Dingee as Presi- 
dent will endorse these notes. 

Yours truly.’ [608—193i] 


The next is a letter written by John L. Howard to 
Thomas R. Stockett, dated March 28, 1908, reading 
as follows: 
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‘*Copy. 
March 28, 1908. 
Mr. Thomas R. Stockett, 
Nanaimo, B. C. 

Dear Sir: After conference with some of the sub- 
scribers of bonds of the Northwestern Portland Ce- 
ment Company, I have arranged that the Standard 
Cement Corporation will take up the bonds that were 
subscribed for through the writer, and that Corpo- 
ration will issue in payment its notes for the face 
value of the bonds, payable on or before one vear 
with interest at six per cent payable semi-annually. 

Will you, therefore, please send me your bonds and 
all the shares, and I will give you receipt therefor, 
until I deliver vou the note as stated. 

The Standard Portland Cement Corporation has 
authority by its Articles of Incorporation to buy and 
own securities in other corporations. 

Its Board of Directors will authorize this step, and 
I shall be furnished with a certified copy of the au- 
thority to purchase. 

Myr. W. J. Dingee, as President, will endorse these 
notes. , 

Yours iruly, 
(Signed) JOHN L. HOWARD. 

dil Li)a Uae 


The next is a letter from Mr. Thomas R. Stockett 
to Mr. John L. Howard, under date of April 4, 1908, 
reading as follows: 
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‘April 4, 1908. 
Aly. John L. Howard, 
San Francisco, Cal. 

Dear Sir: In accordance with your letter of March 
28th respecting Northwestern Portland Cement 
Company: I am sending herewith under cover of reg- 
istered mail the following: 


#214 & £215; also Stock Certificate #125. 

THOS. GRAHAM: Bond #216; and Stock Certifi- 
cate #126. 

A. 8. Hamilton: Bond #127; and Stock Certificate 
#127. 

The bonds will have coupons due May Ist, at- 
tached, and all Certificates have been endorsed in 
Blank on the back. 

When the matter has been adjudged as stated by 
vou, kindly send the notes in the names of each 
party. I presume that coupons due May Ist, will 
either be paid or added to the face of the notes. 
Each one of us thank vou for your interest in our be- 
half in this matter. 


Yours respectfully, 
THOS. R. STOCKETT.’’ [609—193) ] 


The next is a letter from J. L. Howard to Mr. W. 
J. Dingee, under date of April 9, 1908, reading as fol- 
lows: 

‘April 9, 1908. 
W. J. Dingee, Esq., 
Crocker Building, 
City. 
Dear Sir: Referring to our recent conversation 
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about the Northwestern Bonds. I enclose forms of 
Resolution and note. Please tell me if the form of 
note is acceptable, and if the Resolution is O. K. will 
vou kindly have it passed and send me certified 
copy. 

I will then prepare note to accompany each batch 
of securities. 

Yours truly. 
JLH.”’ 


The next is a letter from John L. Howard to 
Thomas R. Stockett, dated April 19, 1908, and read- 
ing as follows: 

‘April 10, 1908. 
Thomas R. Stockett, Esq., 
Nanaimo, British Columbia. 

Dear Sir: This is to acknowledge receipt of your 
letter of April 4th enclosing secutiries with North 
Western Portland Cement Company, which I find as 
enumerated in your letter. 

These I hold subject to my letter of March 28th. 

Yours truly. 

J LH.”’ 


The next is a letter from John L. Howard to Mr. 
Thomas R. Stockett, dated April 7, 1908, reading as 
follows: 

“Apo! 7, PVs. 
Mr. Thomas R. Stockett, 
Nanaimo, British Columbia. 

Dear Sir: The prospects for the, early construction 
of the Northwestern Cement Company seems now so 
remote, that, after a consultation with Ernest Evans, 
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and others interested, I saw the President of the 
Standard Portland Cement Corporation, who has 
agreed to have that Corporation buy those bonds, 
and give in exchange the Standard Company’s notes 
endorsed by him, pavable in one vear and bearing 
6 interest payable semiannually. 

Our friends here have consented to this arrange- 
ment, and under the guidance of Mr. Sidney V. 
Smith I will close the transaction before leaving for 
the East. 

Tf you will promptly send me the bonds and shares 
held by vou and your friends I will attend to the mat- 
teras outlined. [610—193k ] 

It is felt that the notes referred to will be better 
than the bonds. 

Yours truly. 
JLH."’ 


The next is a letter from Evans, Coleman & Evans, 
to D. C. Norcross, dated at Vancouver, British 
Columbia, May 4th, 1908, reading as follows: 


Vancouver, B. C.. May 4th, 1908. H. 
D.C. Norcross, Ysq., 
The Western Building Material Co. 
430 California St., 
San Francisco. 

Dear Sir: We have to acknowledge receipt of your 
favour of 29th ult. and as requested, now beg to en- 
close cheque $56.25 our proportion of the charge 
made by Mr. Wenzelburger in connection with the 
investigation of the Northwestern Portland Cement 
Company's affairs. Kindly acknowledge receipt. 


us. Mrnest i. Mvans et al. retei 


and oblige, We have not yet received the Standard 
Portland Cement Company notes, in exchange for 
y B 
the bonds as arranged, and shall be glad to know the 
reason of the delay. 
Yours faithfully, 
EVANS, COLEMAN & EVANS. 


Os Ope Ona 


The next is a letter from Mar. Norcross to Mr. 
Thomas R. Stockett, under date of May 9th, 1908, 
reading as follows: 

“May 9, 1908. 
Mi. Thomas R. Stockett, 
Nanaimo, British Columbia. 

Dear Sir: Enclosed please find the following notes 
of the Standard Portland Cement Corporation, 
Which are issued in payment of bonds and stock of 
the Northwestern Portland Cement Company which 
were received with your letter of April 4th: 


Loi ey SLOCKeth LIne. ..... $3,000 
“eOee “HTEUBATIT. 1,000 
ie, 1 GUT ek ee 1,000 


l also enclose deposit tag for $150, being the 
amout collected for five coupons out from these 
bonds. 


A nr ui i gilli 


secretary. 
DON.”’ 


Ibe Next iS a letter written by Nir. Lomas i. 
Stockett to Mr. D. C. Noreross, and dated May 21, 
1908, reading as follows: [611—1931] 
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‘““May 21, 1908. 
le tab. 
Mr. D. Norcross, 
Se., Western Fuel Co. 
San Francisco, Cal. 

Dear Sir: Owing to the strenuous life during Presi- 
dent Howard’s visit I have been delaved in acknow!- 
edging your letter of May 9th enclosing Notes of the 
Standard Portland Cement Corporation and De- 
posit Ship for $150, being interest due May 1st on 
Bonds of the Northwestern Cement Co. I think 
you very much for your attention to this matter. 

Yours very truly, 
THOS. R. STOCKETT, 
Manager.’’ 


The next is a letter from My. D. C. Norcross to Mr. 
W.J. Dingee, dated May 28, 1908, reading as follows: 


‘May 28, 1908. 
W. J. Dingee, Esq. 
Crocker Building. 
City. 

Dear Sir: Will vou kindly acknowledge receipt of 
my letter of May 14th enclosing 8900 shares of 
Northwestern Portland Cement Company which 
were endorsed to your order. 

Yours truly, 

AC "7 


The next is a letter dated May 28, 1908, from D. C. 
Norcross to W. J. Dingee, reading as follows: 
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“May 28 1908. 
W.J. Dingee, Esq., 
Crocker Building, 
City. 

Dear Sir: among the certificates of the Northwest- 
ern Portland Cement Company sent you were two 
which the stockholders requested should be taken 
out of their names to avoid Stockholders Liability 

We considered the endorsement on the back suffi- 
cient but the attorney for one of the stockholders 
(Mr. George W. Spencer, deceased) has requested 
that we kindly have this done to avoid any complica- 
tions. 

All these shares were all transferred to your or- 
der, will you kindly have the necessary transfer 
made, advising me when this is done that I may com- 
municate with those interested. 

Yours truly. 

DCN.” 


Below that, in pencil, are certain writings, I will 
ask you Mr. [612—193m] Howard if the first of 
those memoranda is in your handwriting? 

Mr. HOWARD.—The first is in mine and the sec- 
ond is in the writing of Mr. Norcross. 

Mr. DUNNE.—The first reads as follows: ““D CN. 
This winds up that business does it not?’’ 

The second of these memoranda, in the handwrit- 
ing of Mr. Norcross, reads as follows: 

‘‘No, I have ten bonds of Warners to deliver. 
Waiting Dr. Bachman’s return from east.’’ 

Attached to this letter is a letter under date of 
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June 5, 1908, from L. F. Young, Secretary of the 
Northwestern Portland Cement Company, to John 
L. Howard reading as follows: 


‘‘San Francisco, Cal. June 5, 1908. 
John L, Howard, Esq., 
c/o Western Building Material Co., 
430 California St. 
City. 
Dear Sir: Replying to vour letter of the 23rd inst. 
J will say that the certificates of stock vou refer to 
were transferred on the 25th day of May, 1908; that 
is, all the certificates that were brought up here to 
that time were transferred on that date, and I pre- 
sume that the two you refer to were included 
therein. 
Yours truly, 
L. F. YOUNG, (In ink) 
Secretary. 
NORTHWESTERN PORTLAND CEMENT CO. 
(In Ink.) 
DICT. LFY/GD.”’ 


And below that, in Mr. Howard’s handwriting, I 
believe— 

Mr. HOWARD.—No, that is Mr. Norecross’s writ- 
ing. 

Mr. DUNNE.—Below that, in Mr. Noreross’s writ- 
ing, is the following memorandum: 

‘““My. Howard: Notified all interested. D. C. N. 
6/6/”’ 


The next is a letter from Vancouver, B. C. under 
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date of 30th May, 1908, addressed to D. C. Nor- 
eross, and signed by Evans, Coleman & Evans, read- 
ing as follows: 


‘“Wancouver, B. C., 30th May, 1908. H. [613— 
193n | 
D. C. Norcross, Esq., 

Western Fuel Company, 
San Francisco. 

Dear Sir: Enclosed we beg to hand’5 bonds of $1000, 
each number 163 to 167 inclusive, also certificate No. 
177 for 50 shares in the Northwestern Portland Ce- 
ment Co. belonging to Mr. E. H. Warner. We shall 
be much obliged if you will kindly collect the inter- 
est due on the bonds on first instant, and hand them 
over, together with the share certificate to the Stand- 
ard Portland Cement Corporation in exchange for 
their promissory note, in favour of Mr. E. H. War- 
ner, endorsed by Messrs. Dingee and Bachman, as 
arranged, and send same to us. 

Our friend Mr. E. H. Warner, who purchased some 
shares in the Central Brick Co., through us, over two 
years ago, has written asking us for information as 
to how this Company is progressing, and as we have 
never seen a balance-sheet or a copy of the profit 
and loss statement, we shall be exceedingly obliged 
if you will kindly send us copies of the latest, for our 
guidance. 

Yours faithfully, 
EVANS, COLEMAN & EVANS. 


jkegister.”’ 
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Mr. BROBECIs.—That Brick Company had noth- 
ing to do with Mr. Dingee, did it, Mr. Howard? 

Mr. HOWARD.—No. 

Mr. OLNEY.—I presume we may stipulate at this 
time that these bonds of Mr. Warner’s were never 
finally surrendered. 

Mr. BROBECK.—That is true; that is, the notes 
were never finally surrendered. 

Mr. OLNEY. 
dered, I think. 

Mr. BROBECK.—The bonds were tendered but 
the notes were never given. 

Mr. OLNEY.—Well, all right. 


Mr. DUNNE.—The next is a letter from D. C. 
Noreross to W. J. Dingee, reading as follows: 


The bonds were never surren- 


‘July 18, 1908. 

Copy to W. H. Cole. 

W.J. Dingee, Esq., 
Crocker Building, 
City. 

Dear Sir: Enclosed are two forms of notes to be 
signed in connection [614—1980] with ten bonds 
of the Northwestern Portland Cement Company, 
which I will hand you on execution of these notes. 

Yours truly.” 


The next is a letter from Mr. John L. Howard to 
W. J. Dingee, dated December 10, 1908, reading as 
follows: 
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‘*December 10, 1908. 
W. J. Dingee, Esgq., 
MhUs Building, 
City. 

Dear Sir: Referring to my letter to vou of Novem- 
ber 24th (copy of which I enclose) Mr. Evans of Van- 
couver writes that he is shortly to leave for Englad, 
and in behalf of himself and of some friends there, 
whom he will see, all of whom bought Northwestern 
Cement Company’s bonds, he wishes to know the re- 
sult of the negotiations with you respecting vour 
proposed guarantee of the Standard Portland Ce- 
ment Corporation notes that were taken by them in 
exchange for the bonds. 

IT have not heard from you as promised, and think 
that unless I can send them some definite word, he 
will before leaving, press through other means for 
the payment by the Cement Company of the overdue 
Tawerest. 

Please let me know what, if anything, I can say to 
him, 

MLOUGS WW)y. 
J LH.’’ 


The next is a letter from Mr. Thomas R. Stockett 
to Mr. John L. Howard under date of December 4, 
1908, reading as follows: 
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ie ey. 
December 4, 1908. 
Personal. 
Mr. John L. Howard, 
San Francisco, Calif. 
Dear Mr. Howard: 

LT have received your letter of Nov. 26th from Oak- 
land in reference to Dingee and Standard Portland 
Cement Company’s affairs: 

TI regret very much the turn affairs have taken and 
that they have caused vou so much anxiety: Let us 
hope that in the end conditions will be better under 
the new owners. I know you are doing everything 
possible to protect the company’s interests and also 
the interests of your friends, who went in through 
your recommendation. Personally I am entirely 
satisfied to let my interest rest in vour hands, as are 
also Graham and Hamilton. [or that purpose I am 
sending herewith a Power of Attorney in your favor 
from each one of us, and also each of our notes. 

Yours respectfully, 
THOS. R. STOCKETT.” [615—193p] 


The next is a letter from J. L. Howard to Thomas 
R. Stockett, under date of December 11, 1908, read- 
ing as follows: 


‘December 14, 1908. 
Thomas R. Stockett, Esq., 
Nanaimo, British Columbia. 
Dear Sir: I beg to acknowledge receipt of yours of 
Deceinber 4th enclosing Power of Attorney for vour- 
self, Thomas Graham and A. 8. Hamilton, in regard 
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to Standard Portland Cement Company’s notes, also 
three notes. 
Yours truly. 
J LH.’’ 


The next is a letter from Mr. John L. Howard to 
Mr. C. W. Howard, under date of December 8, 1908, 
reading as follows: 

‘December 8, 1908. 
Mr. C. W. Howard, 
c/o Mess. Newman & Howard, 
Bellingham, Washington. 
Dear Mr. Howard: 

I have your letter of December 3rd. In may last 
when it appeared that Mr. Dingee and Associates 
had made at least a temporary abandonment of the 
Northwestern Portland Cement scheme, I arranged 
with him, as I wrote you, to take back the bonds and 
shares that had been placed through this office, and 
to issue therefor the notes of the Standard Portland 
Cement Corporation endorsed by himself and Dr. 
Bachman. 

At that time I sold him the receipt that I held for 
the Timber and Stone Claim and agreed that when 
the patent came I would make a formal deed. L| 
took a similar note for the amount. 

But prior to that time there had been no discus- 
sion of any kind or character between the writer and 
any other person or corporation with the view of my 
turning over or selling that piece of land. 

It would now appear from your letter that the de- 
cision of the U. S. Supreme Court voids the rule of 
the U.S. Land Office, and that the expressed or im- 
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phed agreement of sale must exist at the time of the 
application in order to invalidate the transaction. 

But Iam entirely clear of any agreement, either 
expressed or implied, until May, 1908, when I volun- 
tarily offered and sold my interest, because under the 
eircumstances I did not want to hold it any longer. 

I have not reeeived the patent to the land, and I 
assumed that it was held pending the report as to 
whether or not it was valuable for coal. I know that 
it is not. 

But I do not anticipate unfavorable action, and 
have written to as Washington friend asking him to 
visit the Land Office and quietly ascertain the status 
of my patent application. 

Now as I have parted with my interest to Mr. 
Dingee, all that [616—193q]. I can do in the mat- 
ter (and I will do that at once) is to lay the facts 
before Myr. Dingee and ask him whether he wants to 
take chances on my application, or whether he wants 
to prevent the possibility of further trouble by fur- 
nishine the $400 to pursue the necessary assessment 
work prior to December 31st, and I will advise vou. 

Yours truly. 

J LH.” 


The next is a letter from Mr. Percy W. Iivans to 
John L. Howard, under date of February 8, 1909, 
reading as follows: 


“Vancouver, B. C., 8th Feb., 1909. M. 
John L. Howard, Esq., 
The Western Fuel Co., 
Nanaimo, B.C. 


Dear Mr. Howard: I have been expecting to hear 
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of your coming over to pay us the usual visit on your 
way South, but not having heard anything from you, 
I do not know whether you have changed your mind 
and are going back via Victoria instead. 

Of course I am very anxious to know how you are 
getting on with that unfortunate Dingee affair. I 
did hear indirectly that you had secured a mortgage 
on his property near Redwood City and if such is the 
case, I suppose we can consider ourselves amply 
secured; if you have not, then I for one would be in 
favour of pushing Dingee to the utmost point, even 
going so far as to put him in gaol if it were possible, 
and I know my partners feel the same way, Surely 
something can be done at once on account of delin- 
quent interest?’’ 

After sundry other paragraphs relating to other 
matters the letter closes: 

“Yours sincerely, PERCY W. EVANS.”’ 


The next is a letter dated March 18, 1909, from C. 
W. Howard to Mr. John L. Howard, reading as 
follows: 

‘‘ Miorehed8, 1909: 
Mr. John L. Howard, 
c/o Western Fuel Co., 
Nanauno, B: &. 

Dear Sir: I have been requested by Mr. Dingee to 
forward for your execution the enclosed deed. 
Kindly sign the same ‘John L. Howard, and ac- 
knowledge the same before a Notary Public having 
a seal. Be sure and have the Notary insert in the 
proper blanks in the acknowledgement and following 
his signature, the designation of his official title. IR 
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his seal does not bear an impression of the date of 
expiration of his commission, have him insert that 
following the designation which follows the signa- 
ture. When same has been properly executed, 
kindly return to me. 

Myr. Dingee did not specifically state whether the 
deed was to be executed to the cement company or to 
him inedividually. If it is your understanding that 
it is to go to him individually, von [617—1938r] 
can have the deed re-written, following the enclosed 
form. 

Yours truly, 
C.W. HOWARD. 

Ene. 

CWH:J.”’ 


Mr. OLNEY.—In that connection, Mr. Dunne, I 
would like to have an admission that the deed was 
executed—executed to the Standard Portland Ce- 
ment Corporation. 

Mr. DUNNE.—I think the deed is in evidence. I 
think it was offered when Mr. Howard was on the 
stand, was it not, Ma. Howard? 

Mr. HOWARD.—Yes, it is here. 

Mr. OLNEY.—There are, apparently, two deeds. 
This letter is dated March 18, 1909. At the time of 
the consummation of the transactions involved here, 
in April and Mav, 1908, vou made a deed, did vou not, 
Myr. Howard? 

Mr. HOWARD.—That deed will show the date. 
The deed ought to be here. 

Mr. OLNEY.—We will have the matter looked up 
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later, if your Honor please. 

Mr. DUNNE.—Mr. Howard, is this your letter? 
(Handing.) There is nothing there to indicate the 
authorship. 

Mr. HOWARD.—That is a carbon copy of a letter 
I wrote from Nanaimo. 

Mr. DUNNE.—The next is a letter from Mr. John 
L. Howard to C. W. Howard, under date of April 14, 
1909, reading as follows: 


‘April 14, 1909. 
C. W. Howard, Esq., 
Bellingham, Was. 

Dear Sir: J have just arrived here from the East 
and find your letter of March 18th with a form of 
Deed. 

I will ascertain upon my arrival home in what way 
Mr. Dingee desires the deed to be made, and will then 
execute it and hand it to him. 

Our Washington Correspondent writes me as fol- 
lows, under date of March 26th :—[618—198s ] 

‘Up to today the Land Office have received no re- 
port on your stone claim in Washington. We have 
again urged them to take the matter up, promptly, 
and dispose of it.’ 

Yours truly, 
Pres’dt.’’ 


The next is a letter from Ernest E. Evans to John 
L. Howard, from Vancouver, under date of April 
14, 1909, reading as follows: 
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‘‘Vancouver, B.C., 14th April, 1909, H. 
John L. Howard, Esq,., 
e/o Western Fuel Company. 
San Francisco. 

Dear Mr. Howard: I was very pleased to find on 
mv return that the Western Fuel Col had recom- 
mended paying dividends and I sincerely trust that 
from henceforth, everything will run very satisfac- 
tory. 

Mr. C. D. Rand, who holds a Standard Portland 
Cement Co. note for $5000. telephoned me yesterday, 
reminding me that this came due on the Ist day of 
May, and asking me what he should do, and I told 
him that I would write vou. He stated, however, 
that as he was going away, he would hand the note to 
the Bank of Montreal, for collection, but I shall be 
much obliged if vou will kindly telegraph us on re- 
ceipt of this letter, whether you wish us to send our 
note to you or send it through our Bankers. 

With kind regards, 
Yours sincerely, 
E. E. BVASNS: 


The next is a letter from E. E. Evans to John L. 
Howard from Vancouver, dated April 23, 1909, read- 
ing as follows: 

“Vancouver, B. B. 23rd April, 1909. H. 
John L. Howard, Esq., 
~ Western Fuel Company, 
San Francisco. 
Dear Mr. Howard: Not having received anv tele- 
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eram from you with regard to the Northwestern 
Portland Cement Co. note, I handed ours to the Bank 
of Montreal this morning, to be forwarded to their 
Agents in San Francisco, who I understand are the 
Anglo California Bank, with instructions to notify 
the Standard Portland Cement Co. immediately on 
receipt, that they hold this note and that it would be 
presented for payment at their office at maturity. 

I thought it was only right that the Company 
should have some days’ notice, in case they have no 
record of the notes. 

Yours faithfully, 


Bik. EV Asn. 
H.E.E.’’ 


The next is a letter from Evans, Coleman & Evans 
to John L. Howard, from Vancouver, dated the 29th 
of April, 1909, reading as follows: [619—193t] 


“Vaneouver, B. C. 28th April, 1909. 
John L. Howard, Esq., 
Western Fuel Company, 
San Francisco. 

Dear Sir: I have to acknowledge receipt of your 
favor of 26th inst. and have requested the Bank of 
Montreal to instruct their San Francisco correspon- 
dents to hand over our Standard Portland Cement 
Co’s note for $30,000 to you, in the event of its not 
being paid at maturity, as per copy of letter herewith. 

Yours faithfully, 


EVANS, COLEMAN & EVANS. 
E.B.E.”’ a 
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Below which, in blue pencil written by Mr. How- 
ard, are the initials ‘‘D. C. N’’—referring to Mr. 
Norcross. 


The copy of the letter attached is as follows: 


'20th April, 1909. HF. 
Evans, Coleman & Evans: Copy. 
The Manager, 
Bank of Montreal, 
Vancouver. 
Dear Sir: 

Referring to ours of 23rd instant enclosing vou the 
Standard Portland Cement Corporation’s promis- 
sory note in our favor, dated San Francisco May Ist, 
1908, for $380,000., payable with interest at the rate 
of 6% semi-annually, endorsed by William J. Dingee 
and Irving A. Bachman, will vou kindly instruct 
vour San Francisco correspondents, in the event of 
the note not being made at maturity, to hand same 
over to Mr. John L. Howard, President of the West- 
ern Fuel Co. 480 California Street, taking a formal 
receipt from him, and much oblige, 

Yours faithfully. 

B.E.E.* 


The next is a letter from Evans, Coleman & Evans 
to John L. Howard, under date of Mav 6th, 1909, 
reading as follows: 


‘Vancouver, B.C. 60h May 1908. Th 
John L. Howard, Esq., 


c/o Western Fuel Company, 
San Francisco. 
Dear Sir: are in receipt of your favor of 3rd 
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instant, and note that the Standard Portland Cement 
Co. refused payment of their [620—193u]_ their 
promissory notes. 

With regard to Alr. C. D. Rand’s note, we tele- 
phoned him first thing this morning, and he stated 
that he would get the Bank of Montreal to telegraph 
at once to the Anglo Californian Bank, to deliver 
same over to you, and we trust that there will be no 
delay in going ahead with the suit.”’ 

Then there is a paragraph about matters that are 
not connected with this transaction at all and the 


letter ends: 
‘Yours faithfully, 


EVANS, COLEMAN & EVANS. 


The next is a letter from Mr. John L. Howard to 
Messrs. Evans, Coleman & Evans, under date of May 
10, 1909, and is as follows: 

“May WO, W909) 
Mess. Evans, Coleman & Evans, 
Vancouver, B. C. 
Dear Sirs: 

IT am in receipt of your letter of May 8th and note 
that Mr. Rand has had the Anglo California Bank 
instructed to turn over his note to me. 

I hold it, and have given a receipt to that Bank, 
but have been awaiting authority before telling My. 
Olney to include Mr. Rand’s note in the suit. 

I understand that My. Olney has all the papers 
prepared, but I want first to get out of the way 
another little matter with Mess. Dingee and Bach- 
man, which will be closed speedily, and then I will 
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tell Olnye to let loose the dogs of war. 

Cameron, the President of Cement Companies, re- 
cently said to me that there was nothing in those 
notes, that McEnerney, Henshaw, two directors, 
were absent and that Dingee, Bachman and Young 
and other directors, authorized the purchase of the 
Northwestern Bonds. 

We hold the certified copy of the resolution of 
authorization which states that at a duly called meet- 
ing, etc. 


This means that notice was sent to McEnerney and 
Henshaw, and if they did not attend, the act of the 
majority is not invalidated by the fact of their ab- 
sence, 

In so far as he has the facts, Mr. Olney thinks that 
the Cement Company cannot escape honoring those 
notes. 

As to the annual statements of Brick and Plaster 
Companies. They were not sent through oversight. 
I have been very little at home during this vear, and 
when here have been driven to death with work. But 
I’! send them. 

The Brick Company has had bad luck and has not 
done well. [621—193v ] 

For the present, don’t count the shares as worth 


much, but don’t wipe them out. A break during my 
eastern trip forced the making of changes, and [ 
confidently look for a great improvement when they 
shall be finished within two weeks. 

The Plaster Company more than held its own last 
vear. Were now on the eve of striking a ledge of 
evpsum Rock which will enable us also to turn out 
white plaster. 
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When we get this, L think we will trv to sell the 
outfit and think we can make a good turn over. 

The various enterprises for which I am wet nurse 
are keeping me in constant slavery, and I am working 
to get out of many of them in order to get a well- 


earned rest. 
Yours truly. 
Jab TH.”’ 


The next is a letter dated May 17th, 1909, from 
Evans, Coleman & Evans to John L. Howard, reading 
as follows: 


‘Vancouver, B. C. 17th Mav 1909. _H. 
John L. Howard, Esq., 
Western Fuel Co., 
San Francisco. 

Dear Sir: We have to thank vou for your favor 
of 10th instant, and note that you have received the 
Standard Portland Cement Co’s promissory note in 
favour of Mr. Rand. 

Referring to the enclosed cutting from the San 
Francisco Examiner, is this the property which we 
have been told once ox twice, was worth $600,000 ? 

Your's faithfully, 
EVANS, COLEMAN & EVANS. 

mole, 7” 

And attached thereto is a newspaper clipping, the 
headlines of which are 

“195,000 TOTAL OF DINGEE PARK SALE.’’ 

There is no occasion to stop to read that. 

The next is a letter dated May 14,1908. 1 will ask 
you gentlemen to admit that the letter I am about to 
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read, dated May 14th, 1908, was written by Mr. D. C. 
Norcross, Secretary of the Western Building Ma- 
terial Company and also of the Western Fuel Com- 
pany. 

Mr. PRINGLE.— Yes. 

Mr. DUNNE.—This letter is dated May 14th, 1908, 
written by Mr. D. C. Noreross and addressed to W1ul- 
ham J. Dingee. It has stamped on the face of the 
first sheet, on the top, the words ‘‘ Western Building 
Material Co.’’ [622—193w | 


The letter reads as follows: 


“May 14th, 1908. 
William J. Dingee, Esq., 


Crocker Building, 
City. 
Dear Sir: Here with the following stock 
CERTIFICATES of the NORTHWESTERN 
PORTLAND CEMENT COMPANY, which I have 


endorsed for transfer to your order :— 
Cert. No. 


Shares. 
of John L.de@ward, Tiewee.. 2... ce ccc eee eeu 250 
52 do Me a. ce ae Re ae ner aIGS sce ee 30 Spencer 
53 do ES see her rare Ss (in ink.) 
30 Stockett 
(in ink.) 
| pine, PR... ce oo es rae eee ee ieuas 150 
66 a0) | tc eee enema a mre OTE. 150 
68 Wm) | Beebeiens ocekes uate eee 1000 
69 (| 2 ak Cre aan rere rere 6 (6 hs 2 150 
Br). erwe oni ali Wace mill... 4 s:tihs « +s + & 6 ae @ mneon tee geen eee 1000 
76 oi, I ho eo Ss so 1000 
Tw Moe) eee anes» . sb eee eee 1000 
78 MOl, ol hctareshoG Sates + & 4 baer 1000 
79 EE ai Oe aca. css © ee eer 1000 
OY ae. Foam. se cs ee phere eck ee ba coe cee 100 
So. Meanie SopSeoonmialsens ......ccccsuas. . «sama 50 
SO “Werle . TW kc ce ag es hae eee oe ee ee 30 
Sa- Mobi Ts GOON owas: . . cee. . . eee 40 
||) (RM CRRt rr RA eee. 1900 
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(Testimony of John L. Howard.) 
There is vet to be delivered one certificate of one 
hundred shares. Kindly acknowledge receipt of 


above shares. 
Yours very truly, 


Seeretary.”’ 


The next is a package of papers, pinned together, 
the first of which is a slip on which the following 
appeals: 

“D. C. N. Preserve this. Northwestern 
File.’’ 

I will ask vou, Mr. Howard, to look at the first of 
these slips and tell me in whose handwriting the first 
pencil memoranda are. 


Mr. HOWARD.—The first three lines are in mine; 
the last two I recognize as the writing of Mr. Nor- 
cross, which reads ‘‘Northwestern [623—193x] 
File.”’ 

Mr. DUNNE.—The second of the attached papers 
isa portion of an envelope, addressed ‘‘ Western Fuel 
Company, 4380 California Street, San Francisco,”’ 
upon which appears the following— 

Mr. OLNEY.—Mvy. Dunne, if vou are going to put 
that in let us get it in straight. It appears as a por- 
tion of a used envelope, the address being ‘*‘ Western 
Fuel Company, 480 California Street, San Fran- 
cisco’*; then on the reverse side, which in the file 
appears as the front side, is a memorandum, in Mr. 
Howard’s hand, which is as follows—now, you can 
read it. 

My. DUNNE.—Yes, that is right. I would like to 
have it also appear in the Reporter’s notes that on 
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(Testimony of John L. Howard.) 
the piece of this envelope is the postoffice stamp, 
‘San Francisco, Marey 30, 1908.’’ The passage in 
pencil, written upon the second of these slips, reads 
thus: ‘‘Miss Watson. Preserve this with pencil copy 
of the Resolution.’’ JI will exhibit this to you, fv. 
Howard, and ask you to state, if vou please, in whose 
handwriting are the pencilled words ‘‘Miss Watson. 
Preserve this with pencil copy of the Resolution.” 
Mr. HOW ARD.—That is in my handwriting. 
Mr..DUNNE.—The third of these papers is written 
partly in pencil and partly in ink. It reads thus: 


‘San Francisco, April 1908. 
For value received the Standard’’—that word 
‘Standard’? being written in ink—‘ Portland 
Cement’’—now, the next word I will ask that 1t may 
be stipulated that it was originally written in pencil 
‘‘Company”’ but was afterwards changed so as to 
read ‘‘Corporation,’’ the word Corporation being 
written all of it in ink except the letter ‘°C.”’ 
Mr. PRINGLE.—That is correct. [624—198y | 
Mr. DUNNE.—And then it reads: ‘‘promises to 
pay to the order of Sidney V. Smith, on or before 
one year from May first, 1908, the sum of Twenty 
five thousand dollars, with interest thereon from said 
day until paid at the rate of six per cent per annum 
payable semi-annually, and if not so paid to be com- 
pounded.’’? Then follows the word ‘‘Standard”’ writ- 
ten in ink and the words ‘‘ Portland Cement” written 
in peneil and then the word ‘‘Companv’’ written in 
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(Testimony of John L. Howard.) 
pencil, over which the word ‘‘ Corporation” is written 
in ink, all of it except the first letter “*C.”’ 
ley eel oka na fib ae , President, 
NR 2 coe Oe eee: , Secretary.’”’ 


On the back of this same yellow sheet, being No. 3 
of this present series, appears. 
ns | er (Endorser. ) ”’ 


And then below that is the following: 

‘‘For value received I hereby waive presentment, 
demand, protes and notice of nonpayment of within 
HOU. 

ok (Waiver ).’’ 

I will exhibit that paper to you, Mr. Howard, and 
ask you please to examine it and state in whose hand- 
writing it is. 

Mr. HOWARD.—tThe handwriting is that of Mr. 
Sidney V. Smith who drafted it as a form of note. 
The letters written in ink are in my handwriting. 

Mr. DUNNE.—Will you kindly look at the back 
and tell us about that. 

Mr. HOWARD.—That is Mr. Smith’s hand- 
writing. 

Mr. DUNNE.—The fourth of the attached papers 
contains a memorandum written upon the inner sur- 
face of the front of an envelope addressed ‘‘ Western 
Fuel Co. 480 California St., San Franciseo, Cal.,’’ 
[625—193z]| with the postoffice stamp of March 30, 
1908, upon it, and reads thus: ‘‘D. C N’’—and across 
the ‘‘D.C.N.”’ are some pen lines, and then the let- 
ters ‘‘L.W.’’? ‘‘Hand me a copy on plain paper.”’ I 
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(Testimony of John L. Howard.) 
will ask you to look at that, Mr. Howard, and tell 
me in whose handwriting that memorandum is. 

Mr. HOWARD.—That is my handwriting. ‘1. 
W.” refers to the stenographer. 

Q. Whose name is what? 

Mr. HOW ARD.—Louise Watson, I think. 

Mr. DUNNE.—The fifth of the attached papers 
reads thus: ‘‘ Resolved: that the President be and he 
is hereby authorized and directed to buy bonds of the 
Northwestern Portland Cement Company and _ the 
shares of the stock of said Company which have been 
issued to the holders of said bonds in the proportion 
of’’—the word ‘‘two”’’ have been written over it in 
heavier pencil-marking, the word ‘‘one’’— — 

Mr. PRINGLE.—And in the same handwriting. 

Mr. DUNNE.—That may be: ‘‘shares’’—the final 
‘‘s’? of the word ‘‘shares’’ being crossed off with a 
pencil mark; ‘‘of such stock for every one hundre 
dollars of the amount of such bonds and in payment 
therefor to give to each person from whom such bonds 
and shares shall be bought the note of this company 
executed and’’—the word ‘‘and’’ being penciled out 
—‘‘on or before one vear from May 1st, 1908, for the 
amount of such bonds so purchased, bearing interest 
at the rate of six per cent per annum from said date 
until paid, payable semi-annually, and to be com- 
pounded if not so paid.’’ Mr. Howard, in whose 
handwriting is that? 

Mr. PRINGLE.—That is the handwriting of Mr. 
Sidney V. Smith. 

Mr. DUNNE.—Then, it may be stipulated that the 
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paper last read is in the handwriting of MLr. Sidney 
V. Smith. [626—198aa | 


The sixth of the attached papers is written en- 
tirely in ink, and is as follows: 


“San KWameisco ........ , 1968. 
For value received the Standard Portland Cement 
Corporation promises to pay to the order of ........ 
on or before one year from Mav first, 1908, the sum 
(| Dollars, with interest thereon from said 
day until paid at the rate of six per cent per annum 
pavable semi-annually and if not so paid to be com- 


pounded. 
STANDARD PORTLAND CEMENT COR- 
PORATION. 
Be a. , Pres’t 
ee et as Ke specty 
Over 


oe ee @ © @# © © 28 ee @ 


For value received, I hereby waive presentment, 
demand, protest and notice of nonpayment of within 
note. 

It is stipulated that the paper last read is in the 
handwfiting of Mr. John L. Howard. 


The seventh of the papers hereto attached reads 
thus: It is tvpewritten: 


ome amieisto, ........ eet 
For value received the Standard Portland Cement 
Corporation promises to pay to the order of ........ 
on or before one vear from May first, 1908, the sum 
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(Testimony of John L. Howard.) 
 __ dollars with interest thereon from said 
day until paid at the rate of six per cent per annum, 
payable semi-annually, and if not so paid to be com- 
pounded. [627—193bb | 
STANDARD PORTLAND CEMENT COR- 
PORATION. 
i a eee , Pres’t. 


On the back of which are the following words, like- 
wise in typewriting: ‘‘For value received, I hereby 
waive presentment, demand, protest, and notice of 
nonpayment of within note.’’ Myr. Howard, can you 
identify the tvpewriting on the back of that seventh 


paper? 


Mr. HOWARD.—It is very much like what was 
used in our office at that time. 

Mr. DUNNE.—And finally, the last paper in this 
series reads thus: 

“RESOLVED: That the President be, and he is 
hereby authorized and directed to buy bonds of the 
Northwestern Portland Cement Company and_ the 
shares of the stock of said company which have been 
issued to the holders of said bonds in the proportion 
of one share of such stock for every One Hundred 
Dollars of the amount of such bonds, and in payment 
therefor to give to each person whom such bonds 
and shares shall be bought, the note of this company 
executed by the President and Secretary under the 
corporate seal, payable on or before one vear from 
May Ast, 1908, for the amount of such bonds so pur- 
chased, bearing interest at the rate of six per cent 
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per annum from said date until paid, payable semi- 
annually and to be compounded if not so paid.’’ 

Across the face of which, in pencil, appears a word 
which I read as the word ‘‘changed.”’ 

Mr. OLNEY.—It is written in the handwriting of 
Ma. Young. 

Mr. DUNNE.—It is in the handwriting of Mr. 
Young, I believe. And below which, also in pencil, 
in the handwriting of Mr. John L. Howard, is the fol- 
lowing: ‘‘the amount of authorization to purchase 
$100000—bonds.’’ 

Mr. OLNEY.—It is stipulated that Mr. Young’s 
resignation as a director of the Northwestern Port- 
land Cement Company was accepted on May 3, 1909, 
and also that Mr. Young tendered his resignation as 
secretary to the Northwestern Portland Cement Com- 
pany [628—198cc|] on December Ist, 1908, and 
that his resignation as to that date as secretary was 
wecepted. 

Mr. BROBECK.—I would lke to offer also the 
minutes of the meeting of the Board of Directors of 
the Standard Portland Cement Corporation, held the 
dth of May, 1908, the minutes of that entire meeting 
in view of the fact that the only business transacted 
at that meeting was the adoption of the resolutions 
effecting these notes. 

The MASTER.—I will hear the evidence. 

Mr. BROBECK.—I read from page 45 of the Min- 
ute Book of the Standard Portland Cement Corpora- 
tion as follows: 
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‘‘Office of the 


STANDARD PORTLAND CEMENT CORPORA- 
TION. 


Crocker Building. 


San Francisco, Cal., May 5, 1908. 

A special meeting of the Directors of the Standard 
Portland Cement Corporation was held at the office 
of the company Rooms 311-3816 Crocker Building, 
San Franciseo, Cal., at the hour of 3 o’tlock P.M, 
pursuant to the call of the President. 

Proof was first made that notice had been given 
the Directors of this special meeting in accordance 
with the By Laws. 

The following directors were present: 

Wilham J. Dingee. 

Irving A, Bachman. 

Edward MeGary. 
Absent: 

I, W. Henshaw. 

Gairet MckEnerney. 

President Irving A. Bachman presided. 


On motion of Director Dingee, seconded by Direc- 
tor MeGary, the following resolution was wnani- 
mously adopted: [629—193dd ] 


RESOLVED, That the President or the Vice 
President or either of the Vice Presidents of this 
corporation be, and he is hereby authorized and di- 
rected on behalf of this Corporation to buy One 
Hundred (100) bonds of the Northwestern Portland 
Cement Company for one Hundred Thousand Dol- 
lars (100,000), together with the shares of stock of 
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said company which shares have heretofore been 
issued to the holders of said bonds, in the proportion 
of one (1) share of stock for each and every hundred 
dollars of the amount of said bonds. And he is fur- 
ther authorized to give the obligation or the obliga- 
tions of this corporation in payment therefor to each 


person or persons from whom such bonds and shares 
shall be bought, which obligations shall be executed 


by him under the name of this corporation and at- 
tested by the Secretary under the corporation seal, 
and shall be made payable on or before one (1) year 
after Mav Ist, 1908, and shall bear interest at the 
rate of six per cent (6% ) per annum from said date 
until paid; interest to be made payable semi-annu- 
ally and to be compounded if not so paid. He is 
further authorized when such obligation or obliga- 
tions shall become due, and if then unpaid, to renew 
the same from time to time until the amount due is 
paid in full. 

There being no further business before the Board 
the meeting adjourned. 

L. F. YOUNG, Secretary.’’ 


Mr. BROBECK.—I desire also, if vour Honor 
please, to offer in evidence that portion of the min- 
utes of the Board of Directors of the Standard Port- 
land Cement Corporation held in the office of the 
corporation on January 28, 1908, which refers to a 
resolution authorizing the borrowing from the 
Crocker National Bank of San Francisco of the sum 
of $190,000.00. After stating the preliminaries and 
who [680—193ee] was present, it reads as fol- 
lows: 
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‘The following Directors were present: 
William J. Dingee. 
Irving A. Bachman. 
Edward McGary. 


Absent: 
H. W. Henshaw. 


Garret W. McEnerney. 
On motion of Director Dingee seconded by Direc- 
tor MeGary, the following resolution was unani- 
mously adopted: 


RESOLVED: That the President or the Vice- 
President or either of the Vice-Presidents of this 
Corporation be, and he is hereby authorized on be- 
half of this corporation to borrow from the Crocker 
National Bank of San Francisco, on such -terms as he 
nay approve the sum of One Hundred and Ninety 
Thousand Dollars ($190,000). He may give the ob- 
hgation or obligations of this corporation for such 
loan, and he is hereby authorized to pledge as secur- 
ity for the repayment thereof such assets of this 
Corporation as may be required and agreed upon 
between him and the said Crocker National Bank of 
San Francisco. He is further authorized, when the 
obligations evidencing such loans mature, to renew 
the same, in whole or in part, from time to time until 
ihe aivount 1s paid in full. 

There being no further business before the Board, 
the meeting adjourned. 

L. F. YOUNG, Secretary.”’ 

Mr. BROBECK.—We also offer that portion of 
the minutes of the mecting of the Standard Portland 
Cement Corporation which was held in the office of 
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the corporation on February 26, 1908, and at which 
meeting there appears to have been present, William 
J. Dingee, Irving A. Bachman and Edward McGary 
and from which meeting there appears to have been 
absent I’. W. Henshaw and Garret W. McEnerney, 
and which minutes read as follows: [631—198ff] 


“On motion of Director Dingee, seconded by Di- 
rector McGary the following Resolution was unani- 
mously adopted: 


RESOLVED: That the President or Vice-Presi- 
dent of this Corporation be, and he is hereby author- 
ized on behalf of this Corporation to borrow from 
the First National Bank of Oakland, on such terms 
as he may approve, the sum of Nineteen Thousand 
Dollars ($19000). He may give the obligation or 
obligations of the corporation for such loan, and he 
is hereby authorized to pledge as security for the 
repayment thereof such assets of this corporation as 
may be required and agreed upon between him and 
the said The First National Bank of Oakland. He 
is further authorized when the obligations evidenc- 
ing such loans mature, to renew the same, in whole 
or in part, from time to time until the amount is 
paid in full. 

There being no further business before the Board, 
the meeting adjourned. 

L. F. YOUNG, Secretarv.’’ 


AMlr. BROBECK.—I would like to ask you, Mr. 
Howard, whether you have any official connection 
with the First National Bank of Oakland? 
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(Testimony of John L. Howard.) 

A. None. I had not at that time; I did not have 
any at that time. 

It was here stipulated by counsel for the plaintiffs 
i the action at law, to wit: Evans, Coleman & Evans, 
are residents of the Province of British Columbia of 
the Dominion of Canada, and subjects of the King 
of Great Britain; and likewise that their assignors, 
Rand, Stockett and Graham are similar residents 
and citizens; and also that the plaintiffs are partners 
under the name of Evans, Coleman & Evans, and 
still hold these notes as attorneys. It was then fur- 
ther stipulated between the parties in the stipulation 
last hereinabove referred to extend also to the [682 
—198gg] equity action and are understood to be 
mmade to cover both actions. It was further stipu- 
lated between the parties that Mr. Dingee and Mr. 
Bachman at the time the action was brought were 
residents of San Francisco. 

Mr. OLNEY.—I notice, Mr. Dunne, that vou had 
read into the evidence the endorsements to or by 
certain banks on the back of the notes that were put 
in evidence. Is there any question about the fact 
that those notes were, at the time the action was 
brought, the property of the plaintiffs—the action 
at law? 

Mr. DUNNE.—My recollection is that those en- 
dorsements were simply for collection purposes. 

Mr. OLNEY.—Yes, that is the fact. 1 simply 
want to know that no point is being made through 
the failure on our part to show that fact. 

Mr. DUNNE.—No. That is my recollection of it. 
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Mr. OLNEY.—So there is no point made on that 
question ? 

Mr. DUNNE.—No. There was no transfer of 
title. The endorsement was merely for collection 
purposes. 

The MASTER.—Then, that admission is given, is 
it? 

Mr. DUNNE.—Yes, sir, that is the fact. 

It was further stipulated between the parties that 
Mr. John L. Howard was authorized to execute the 
endorsement by Stockett, trustee, and Graham which 
appear on the backs of the notes that have been of- 
fered in evidence. 

Mr. DUNNE.—We wish to offer in evidence the 
following documentary evidence which seems to have 
been overlooked heretofore, in developing the his- 
tory of this enterprise. I think, Mr. Olney, this 
telegram has already been called to vour attention. 
T do not think you have seen the telegram, but its 
substanee I think has been stated here. (Handing.) 
| 683—194 | 

Mr. OLNEY.—Reserving the right to exhibit it to 
Mia. Howard when he comes, and then possibly to 
object to it, it may go in; I imagine it is authentic. 

Mr. DUNNE.—Oh, ves, it is so far as we know. 

Mr. OLNEY.—Oh, ves, absolutely, so far as you 
know; I have no imagination on that point at all. 

Mr. DUNNE.—It reads thus: 
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‘“Suly 5, 1006. 
To John L. Howard, 
Nanaimo, B. @. 
Purchase all properties outright. Draw on me 
personally Jas. H. Goodman (o. Bank Napa and 
have papers made out in my name. Act as expedi- 


ently as possible so can go ahead with organization. 
IRVING A. BACHMAN,’ 


The next isa letter from D. C. Norcross, Secretary 
to the Standard Portland Cement Corporation, read- 
ing as follows: 

‘‘ June 3, 1908. 
Standard Portland Cement Corporation, 
Crocker Building, | 
San Francisco, Cal. 

Dear Sir: I have the following securities of the 
Northwestern Portland Cement Company ready for 
delivery to vou in exchange for vour note dated May 
Ist, 1908, payable on or before one vear after date, 
at 6% interest— 

10. bonds, numbered 158 to 167, inclusive. 

Certificate #177 in the name of E. H. Warner for 
30 shares. 

Certificate #178 in the name of W. P. Warner 
for 50 shares. Will vou kindly advise when I can 
get your notes (in favor of the two gentlemen in 
whose names these two certificates are) endorsed by 
Mr. Dingee and Dr. Bachman. 

Yours truly, 
D. C. NORCROSS, 

DCN.” Secretary. 
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Tire next is a letter from John L. Howard to W. J. 
Dingce, from Bellingham, dated August 14, 1908, 
reading as follows: 

“August 14, 1908. 
Mr. W. J. Dingee, 
Crocker Building, 
San Francisco, Cal. [684—194a] 

Dear Sir: I arrived last night, and learn today 
that you are shipping by rail all the construction ma- 
terial and equipment which was on hand at Kendall 
belonging to the Northwestern Portland Cement Co. 

You may remember that in my arrangement with 
Dr. Bachman Authority was given Mr. Paige to buy 
a lot of new rail. These, I think, were paid for by 
the Cement Co., but they were intended to improve 
the main line of the B. B. & B. C. R. R. Co. which, in 
turn, was to furnish the Cement Co. with rails taken 
up out of its main line for relaying in the spur that 
was built into the N. W. Cement Co.’s property. In- 
asmuch as you are eventually not needing this spur 
for sometime, ] presume you would be willing to 
turn the rails, fish-plates, and ties now laid into 
monev. In which case, I think Messrs. Balfour- 
Guthrie & Co. would be willing to buy them. 

If you agree with my view of it, and will write to 
ny HB. Paige, Supt. of the B. B: & B. C. R. R. Co., 
giving him authority to dispose of them (but at not 
less than it cost to vou), he will take up the discus- 
sion with them on these lines. Of course, he will in- 
clude in his figures the cost of ay them down and take 
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the material up, so that vou will be re-imbursed in 


those respects. 
Very truly yours, 


JOHN L. HOWARD, 
Per %. Be” 


Mr. DUNNE.—The next is a note from John L. 
Howard to W. J. Dingee. It reads as follows: 


‘“W.J.D.—The woods are full of new Cement 
schemes. Baker is reported as having secured a 
15 day option on the Washington Cement plant. 

Evans, Coleman & Evans have sent their note thro 
Bank of Montreal for collection so they wire. 

Apl. 26. Ys. 

J.L. HOWARD.” 


Mr. OLNEY.—I think it appears right on the face 
of that, does it not, Mr. Dunne, that the Washington 
Cement plant is not the Northwestern Portland Ce- 
ment Company ? 

Mr. DUNNE.—It is described there as the Wash- 
ington Cement plant. 

Mr. OLNEY.—Then, it is agreed, is it, that the 
Washington Cement plant does not mean the North- 
western Portland Cement Company ? 

Mr. DUNNE.—I don’t know about that. We will 
wait until Mr. Howard comes in. 

Mr. OLNEY.—lIt is perfectly plain from the con- 
tents there that it is not. 

Mr. BROBECK.—Well, if the contents make it 
plain, that [6385—194b] ends it, does it not? 
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Mr. DUNNE.—The next is a letter from L. F. 

Young to W. J. Dingee, under date of April 30, 1909. 
The heading is: 


“STANDARD PORTLAND CEMENT CORPO- 
RATION, Crocker Building.”’ 
The letter reads as follows: 


‘San Francisco, Cal. April 30, 1909. 
Wilham J. Dingee, Esq., 
Mills Bldg., 
Sam Francisco, Cal. 

Dear Sir: We have received notice from the Anglo 
& London Paris National Bank that they hold two 
notes signed by this corporation due May 1, 1909; 
one for $30,000 and interest, and the other for $5,000 
and interest. The $30,000 note is made payable to 
the order of Evans, Coleman & Evans, and the $5,000 
note 1s made pavable to the order of Chas. D. Rand. 
Both of these notes are endorsed by yourself and 
Irving A. Bachman. 

We also received notice today from the First 
National Bank of San Francisco that they hold the 
following notes of the Standard Portland Cement 
Corporation, payable May 1, 1909. 

$19,000 
3,000 
3,000 
3,000 
1,000 
25,000 
Aggregating $55,000 and interest. 
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I have not had an opportunity of going to the First 
National Bank and ascertaining who the payees of 
these notes are, but presume they are notes similar 
to the $30,000 and $5,000 notes above referred to, ex- 
cept different pavees. 

These notes are the ones you gave Mr. Howard 
and his friends in the transaction relating to the 
Northwestern Portland Cement Company. 

J am directed to inform you that this Company 
does not recognize these notes as obligations binding 
upon it, and vou are requested to give their payment 


vour attention. 
Yours very truly, 


STANDARD PORTLAND CEMENT 


OO hue. 
L. F. YOUNG, 


Secretary. 
Dict. LY /GD.”’ 


[Testimony of L. F. Young (Recalled—Further 
Redirect Examination). ] 


Thereupon L. F. YOUNG was recalled for fur- 
ther redirect examination [686—194c] and there- 
upon testified as follows, to wit: 

I recognize this as the first acceptance given by 
the Western Building Material Company to the Ce- 
ment Company and dated March 28, 1908. It isa 
draft drawn by the Santa Cruz-Portland Cement 
Company by myself as seeretary on the Western 
Building Material Company payable April 18th, 
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1908, and indorsed on the back, ‘‘ Accepted, Western 
Building Mtl. Co. John L. Howard, Pt.’’ This is 
the first of that series of acceptances which has been 
listed here, and which are in evidence. 

Mr. BROBECK.—JI offer this in evidence. 

The MASTER.—It will be marked as Complain- 
ant’s Exhibit 16. 

Thereupon said Complainant’s Exhibit 16 was re- 
ceived and read in evidence in the above-entitled ac- 
tion, and is in words and figures as follows, to wit: 


[Complainant’s Exhibit No. 16. ] 
**$10,000.00 San Francisco, Mch. 28, 1908. 


On April 138, 1908, pay to the order of Santa Cruz 
Portland Cement Co. Ten Thousand Dollars. Value 
received and charge the same to account of Western 
Building Material Co., 430 Calif. St. 

Santa Cruz Portland Cement Co. 

L. F. YOUNG, Secty. 

No. 3099 Due Apr. 13.”’ 

(In red ink in lower left-hand corner the figures 
3099 are in red ink. Also: ‘‘Due Apr. 13”’ in red 
ink.) 


(Endorsed on back of note): ‘‘Santa Cruz Port- 
land Cement Co. by L. F. Young, Secty.’’ (In ink.) 
‘* Accepted Western Building Matl. Co. John L. How- 
ar Get.” 

When I first went into the employ of the North- 
western Portland Cement Company, the former sec- 
retary handed me a book in which he kept a list of 
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the bond subscribers for the Northwestern Portland 
Cement Company. In fact, he handed me books 
covering [687—195] the bond subscription of all 
the companies that had bonds. This is the book he 
handed me at that time (indicating). Across both 
pages of this book indexed under the letter ‘‘H”’ there 
appeared the words ‘* John L. Howard” under date of 
November Ist, 1906, and— 

Mr. OLNEY.—One moment. We object to the in- 
troduction of this book, if the Court please, or any 
entries in it on the ground that same is merely hear- 
sav and not the best evidence. 

Mr. BROBECK.—Q. Do you know whether that 
was the book among the records of vow company 
which contains the subscription and sales of the 
bonds of Northwestern Portland Cement Co.? [638— 
195a | 

A. It was. I understand that it was prior to my 
coming in the company. I kept the list differently 
when I went in there. 

The MASTER.—It is simply a memorandum, is it 
not—it is not the subscription book itself, is it % 

A. It isa memorandum of the subscriptions. 

Mr. OLNEY.—Q. You know nothing about the 
actual facts that may be represented in that book, do 
vou? 

A. No other than that it was tified ove? to me 
and I was told that it was the book of the bond sub- 
scriptions. 

@. And that is all you know about it? 

A. That is all 1 know about it. 


Or 
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Mr. OLNEY.—We renew our objection. 

The MASTER.—The objection is sustained. 

Mr. BROBECK.—We note an exception. 

The WITNESS.—(Continuing.) This slip or 
memorandum here which you show me is in the hand- 
writing of William J. Dingee; as to what it purports 
to indicate, it is entitled ‘‘Northwestern Sub.,’’ 
standing for subscription. 

@. That is for bonds of the Northwestern Port- 
land Cement Company ? 

Mr. OLNEY.—One moment. Do you intend to 
offer that in evidence, Mr. Brobeck ? 

Mr. BROBECK.—We will offer it. 

Mr. OLNEY.—And you make the offer now ? 

Mr. BROBECK.—I do; yes. 

Mr. OLNEY.—We object to it as incompetent and 
as hearsay, and is not binding upon any of the par- 
ties to this action, and not within the knowledge of 
the witness. 

The MASTER.—The objection is sustained. 

Mr. BROBECK.—We note an exception. 

Q. I show you a receipt signed ‘John L. Howard 
by D. ©. Noreross.’”?’ May it be stipulated, Mr. 
Olney, that that is [639—196] in the handwriting 
of Alr. Norcross? 

Mr. OLNEY.—Yes. 

Mr. BROBECK.—And also a receipt signed by 
Western Building Material Company by J. F. Scan- 
lon. It is stipulated, Mr. Olney, that that is the sig- 
nature of Mr. Scanlon representing the Western 
Building Material Company. 
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Mr. OLNEY.—-Yes. 

Mr. BROBECK.—I offer these receipts in evi- 
dence. 

The MASTER.—Is there any objection? 

Mr. OLNEY.—No, sir, we have no objection. 

The MASTER.—Let them be marked respectively 
Complainant’s Exhibits 17 and 18. 

Thereupon said exhibits 17 and 18 were received 
and read in evidence in the above-entitled action. 
and are in the words and figures as follows, to wit : 


[Complainant’s Exhibit No. 17.] 


‘San Francisco, Cal. dia. 55 ISNT. 
(Jan. 5, 1907, in purple rubber stamp.) 
‘Received of Northwestern Portland Cement Co. 
Bonds #1 to 50 incelusive.’’ 
(The word ‘‘Dollars”’ is scratched out by pen.) 
“INO. L. HOW ARD. 
By D. C. NORCROSS.” 


[Complainant’s Exhibit No. 18. ] 


‘San Francisco, Cal., Mar. 14, 1907.” 
(Mar. 14, 1907, in black rubber stamp. ) 
“RECEIVED of Northwestern Portland Cement 
Co.’ (in purple rubber stamp) **9 bonds’’ with the 
word ‘Dollars’ scratched out with pen) ‘3213 to 
ol? Inclusive: 
WESTERN BLDG. MATL. CO., 
Per J. F. SCANLAN.” 
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The WITNESS.—(Continuing.) I have no rec- 
ollection of any such notes of the Standard Portland 
Cement Corporation being ever executed in favor 
of either of the Warners and are referred to in the 
[640—197] the letter just introduced, or that such 
notes have ever been presented for pavment. The 
only demand that was ever made to my knowledge 
upon any of the notes which are in suit here, upon 
the Standard Portland Cement Corporation, was 
the demand that was made when the notes were pre- 
sented through the banks for payment. Previous 
to that time, no demand had been made upon the 
Standard Portland Cement Corporation for the pay- 
ment of any interest that I ever heard of. I know 
William M. Cannon. I believe he is an officer of 
the Northwestern Portland Cement Company. I 
don’t know whether a vice-president or president. 
I believe he is the [641—197a] attorney for it as 
well, or was. Subsequent to the 18th day of Novem- 
ber, 1908, when the Standard Portland Cement Cor- 
poration and the Santa Cruz Portland Cement Cor- 
poration were taken over by the Crocker interests, 
I saw Mr. Cannon in connection with the disposition 
of the bonds of the Northwestern Portland Cement 
Company. Mi. Cannon called upon me and wanted 
to know what bonds of the Northwestern I had, and 
wanted to count them. So we proceeded to the safe 
deposit vault and counted them and upon my coming 
back upstairs I made a memorandum of what took 
place at the interview, and this is the memorandwin 
regarding that. J can tell from this memorandum 
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what bonds were found by me and Mr. Cannon to 
be at that time in my possession as bonds of the 
Northwestern Portland Cement Company ; they were 
bonds No. 301 to 400, inclusive, with coupon No. 2 
and following attached; bonds No. 1 to 50, with 
coupon No. 4 and following; bonds No. 123 to 157, 
inclusive, with coupon No. 4 and following; bonds 
213 to 217, inclusive, with coupon No. 4 and follow- 
ing; bond No. 295, with coupon No. 3 and following; 
bonds 296 to 300, with coupon No. 1 and following: 
bond No, 65, with coupon No. 4 and following: that 
was the third dav of March, 1909, when that transac- 
tion occurred. That totals 197 bonds, and all these 
bonds at that time were in the treasury of the North- 
western Portland Cement Company. ‘The list of 
bonds just read includes the 90 bonds which were re- 
ceived by me through Mr. Norcross. Nobody other 
than myself has access to the safe deposit box in 
which those bonds are kept. 

Mr. OLNEY.—Q. Mr. Young, vou testified the 
other day: ‘*Q. Do you remember calling to Mr. 
Gregg’s attention in November, 1908, the facts of this 
transaction by which the notes of the Standard were 
out of the various parties for the purchase of the 
Northwestern bonds and stocks. A. I remember 
this, that Mr. Dingee had sent a statement down to 
them which in my judgment [642—198] was n~- 
correct, and I so informed Mr. McEnerney, who 
was acting on behalf of Mr. Dingee. He asked me 
if I could prepare a correct statement, and I told him 
that I could at least show some corrections that 
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should be made, that there were some outstanding 
obligations or transactions the nature of which I 
was not fully informed as to, and they should be 
brought to the attention of the people contemplating 
buying or taking the corporation, and I got up a 
new trial balance, and put on the end of it an ad- 
denda, meaning thereby things which did not appear 
in the trial balance’’— 

The WITNESS.—(Intg.) I wish to correct that 
and say, ‘‘things that did not appear on the books.’’ 

Mr. OLNEY.—(Continuing.) ‘‘There had been 
the transfer of the credits from accounts and there 
had been some outstanding obligations and power 
bills and these notes which I wish to be brought to 
the attention of Mr. Gregg. I gave a similar copy 
of that to Mr. James Smith for Mr. Howard. Q. 
And this addenda showed, did it not, $100,000 of 
Standard Portland Cement Corporation notes for 
the purchase of the bonds and stock of the North- 
western Portland Cement Company? A. I don’t 
remember that it used exactly the word ‘purchase,’ 
but it showed there some $100,000 ability outstand- 
ing on account of these bonds, yes.’’ Now, in con- 
nection with that testimony, I show you a copy, or 
what purports to be a copy, of the statement of the 
Standard Portland Cement Corporation of October 
29, 1908, and ask you if that is the statement re- 
ferred to in your testimony which I have just read to 
vou. 

A. This appears to be a copy of the statement L 
had in mind; and the entry therein under the title 
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‘‘supplementary’’ ‘‘notes payable May Ist, 1909, for 
purchase of Northwestern Co.’s bonds and_ stock 
$100,000,’’ is what I had in mind. I want to state 
this fact: this addenda that I have on the first page 
is, [648—199] ina certain sense, down on the 
books in that it is a question of journal entries while 
these matters under the head of ‘‘supplementary,”’ 
in my judgment, and as my recollection informs me, 
did not appear upon the books in any form. If I 
used the word ‘‘purchase,’’ it was more of a matter 
of description than of actual fact as [ understood 
the transaction. The original statement was made 
up by Mr. Dingee under date of October 10, 1908. 
There were two statements: there was a statement 
of October 10th, but it was substantially the same 
as this of October 29th—with the exception that this 
addenda did not appear on it, and these supple- 
mentary items did not appear on it. The statement 
of October 10, 1908, which was prepared by Mr. Din- 
gee or under his direction and given to Mr. Gregg 
or to Mr. Crocker, did not contain any reference 
whatever to the notes of the Standard Portland Ce- 
ment Corporation, which are the subject of this ac- 
tion. I desire to make some explanation regarding 
that. The reason for my making these statements 
and delivering them was that I felt there were cer- 
tain habilities, contingent or otherwise, that should 
be brought to their attention. J think [ made the 
statement to Mr. Howard or to ALrv, Smith that I con- 
sidered that mine was a more correct statement than 
the other one, and contained things that the other 
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did not contain. I cannot remember that at that 
time IJ made any explanation with respect to those 
particular items which I added. 

Mr. OLNEY.—It is admitted that all of the cer- 
tificates listed in the letter of May 14th, 1908, ad- 
dressed to William J. Dingee, Crocker, Building, 
City, and signed by D. C. Norcross, secretary, were 
indorsed in the manner in which it already appears 
in evidence that certificate 51 is indorsed. j 

The WITNESS.—(Continuing.) It is the fact 
that all of the Howard stock, so to speak, was can- 
eeled on May 20, 1908. There were two kinds of 
stock dealt with: one set of certificates [644—200] 
covered what was known as the bonus stock, and 
the other set of certificates covered what was known 
as promotion stock; and the bonus stock was one for 
one with the bonds, or 10 shares for each $1000 bond. 
The promotion stock was just what Mr. Howard 
received from Mr. Dingee and Mr. Bachman in the 
promotion of the company; it was supposed to be 
certificate No. 11 for 9,000 shares. The letter of 
May 14th, 1908, shows a return of 8,900 shares. The 
book shows that certificate No. 11 was transferred 
to Mr. Howard or people who are here designated 
as his friends. J was not present at the time of the 
issuance of that stock. As to whether this certificate 
No. 11 issued in Ma. Losh’s name as trustee, was ever 
in the possession of Mr. Howard, the only informa- 
tion I have is from the stock book itself. It was 
all prior to my association with the company. 

The: MASTER.—Did you satisfy yourself on the 
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question of that deed we talked of this morning, Mr. 
Olney ? 

Mr. OLNEY.—The deed is 1n evidence; it is dated 
April 30th, 1908. This letter which brought up the 
matter of the deed was dated in 1909. I don’t know 
just what the situation was. This much is apparent, 
however, that in 1908, at the time of this transaction, 
a deed was made and the note was given. At that 
time the entry had been passed to patent in the 
Government land office, but the patent had not vet 
issued. Subsequently the patent was issued and ap- 
parently the letter in 1909 was written at the time 
the patent issued—subsequent to this deed. I would 
like to ask Mr. Howard this question. Mr. Howard, 
was any second deed given at all? 

Mr. HOWARD.—Only the one deed. 

Mr. BROBECK.—That deed is in evidenee, is it 
not ? 

Mr. OLNEY.—Yes, the deed is in evidence. 

The MASTER.—Mr. Young hands me an unre- 
corded deed dated April 30, 1908, and acknowledged 
May 4, 1908. It is not [645—201] marked as in 
evidence. 

Mr. OLNEY.—LI looked it up this morning, vour 
Honor, and found it was in evidence. 

Mr. BROBECK.—Can vou tell us, Mr. Young, 
from whom you received this deed? 

A. I received the deed, together with some form 
of a receipt, from William J. Dingee. He handed 
me the deed and told me to keep it unrecorded until 
he instructed me to record it. He has never in- 
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structed me to record it, and I have kept it ever since. 
I testified that about the time these transactions were 
occurring Mr. Dingee discussed with me the fact 
that the Santa Cruz Portland Cement Co. was in- 
debted to the Northwestern Portland Cement Com- 
pany, and also the fact that the Bellingham Bay 
stock had been pledged, and gave me certain instruc- 
tions with reference to the straightening out of those 
transactions on the books, a memorandum of which 
I produced. I testified that nothing was done with 
that memorandum. J meant that transaction as he 
proposed, that the giving of the notes was never car- 
ried into execution. As to why nothing was done 
in carrying out that matter when this transaction 
took its present form the occasion for it was gone, 
he had Mr. Evans off his back. When he succeeded 
in making this arrangement with Mr. Howard and 
his friends then the matter of fixing these other trans- 
actions dragged along and was forgotten. That 
other matter was under consideration by him just 
about the same time that this Evans matter was un- 
der consideration by him. 

Mr. BROBECK.—Your Honor was kind enough 
the other day to call to the attention of counsel cer- 
tain entries in the transcript purporting to repre- 
sent the manner in which these certificates of stock 
were endorsed, and which by reason of the arrange- 
ment of the matter in the transcript was rather mis- 
leading and suggested a correction. Nothing has 
appeared of record since that time to indicate [646 
—202] that correction. 
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The MASTER.—Well, as a matter of fact, I have 
corrected them with a pen in the original record. 

Mr. BROBECK.—Yes, I have no doubt but that 
vour Honor has. I was going to suggest at this time 
that we hand the Reporter the certificates and per- 
mit him to copy in the arrangement in which they 
appear on the back of the certificates—the endorse- 
ment referred to. 

The MASTER.—Very well; that may be done. 
That is to say, you want to have it so that the lines 
will appear separately just as they are on the cer- 
tificate ? 

Mr. BROBECK.—Yes, sir, and with the punctua- 
tion as it there appears. 

The MASTER.—Will it be necessary to copy them 
all in, or do you only want to have one copied ? 

Mr. BROBECK.—Under the stipulation we have 
just entered into the copying of one form will be 
sufficient to meet the needs of the record. The Re- 
porter can copy in one of each form. 

Mr. PRINGLE.—Certificate No. 51 represents 
the Promotion Stock. Certificate No. 54 represents 
the Bonus Stock. 


(The endorsements on Certificate No. 51 read as 
follows :) 


‘“Transfer to the order (These four lines 
of William J. Dingee. of writing are in ink.) 
May 9,/08. 

JOHN L. HOWARD, Trustee.”’ 
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iransterto Lv. Young, Urustee, 
WILLIAM J. DINGEE, 
Ba lk. F. YOUNG wn tink ) 
His Attorney in Fact.’”’ [647—202a | 


(The endorsements on Certificate No. 54 read as 
follows:) | 

‘‘Ror value received I hereby assign the within 
certificate to the Standard Portland Cement Corpo- 
ration. 

JOHN L. HOWARD, 
Trustee. (In ink.) 
Sign. i. 
D. C. NORCROSS.” (In ink.) 


‘Transfer to L. F. Young, Secretary. 
STANDARD PORTLAND CEMENT CO. 
By ie, KOU NG, 
Secretary. ”’ 


The WITNESS.—(Continuing.) I testified that I 
was instructed to return these bonds received through 
Mr. Howard’’s office into the treasury of the North- 
western Portland Cement [648—202b] Company. 
Mr. William J. Dingee gave me those instructions. 


Recross-examination. 

Mr. OLNEY.—Q. You testified, Mr. Young, that 
Mr. Dingee handed you the deed of Mr. Howard to 
the Standard Portland Cement Corporation. I call 
your attention to this language in the letter of May ~ 
4th, 1908: ‘‘T will also deliver you a deed for certain 
property which stands in the name of John L. How- 
ard.’’ I ask vou if that refreshes your recollection 
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as to how you received it? 

A. No. I will say that’ Mr. Dingee handed 1t to 
me, for the reason that he gave me the certificate with 
it, which certificate I later returned to Mr. Howard. 
My recollection is I received two papers at that time. 
Some mouths later, possibly 1909, Mr. Howard ob- 
tained from me the certificate of the land office for 
this land. JI don’t know what his purpose was. I 
know he did obtain a certificate from me. My recol- 
lection of it 1s that the purpose for which he obtained 
the certificate was to surrender it and receive the 
patent. I had a memorandum made at the time 
which says something to that effect. I find a letter 
under date of June 7, 1909, which I wrote to Morri- 
son, Cope and Brobeck relating to that subject. I 
have a copy of their reply. And following that let- 
ter, I sent the certificate to Judge Cope, and he de- 
livered it to Mr. Warren Olney, Sr.; subsequently 
i received from Mr. Howard the patent which is 
here in evidence. There was no other or further 
deed received by me. This refreshes my memory 
to a certain extent as to whether or not I received 
the certificate at the same time. I say here I can- 
not remember whether I received the certificate at 
the same time that I did the deed, but I state that I 
received the deed from Mr. Dingee. The date of that 
letieris June 7%, LS. 

I made no explanation at the time I delivered to 
Mr. Gregg the statement of the Standard Portland 
Cement Corporation, [649—203] of the item there 
relative to $100,000 in notes for the purchase of the 
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Northwestern stocks and bonds. And as to whether 
I had any conversation with Mr. Gregg at that time 
about it, I think I just handed him the statement. 
I had, I know, a conversation with Mr. Gregg refer- 
ring to these notes. I may have spoken to a great 
many people about the office concerning them. I 
am trying to think whether my conversation with 
Mr. Gregg was at the time you brought suit. How- 
ever it came to his attention in some manner and he 
sent for me and asked me. It may have been about 
the time you brought suit—it was some while after 
the 18th of November, 1908. It may have been 6 
months or 8 months. They came to his attention 
evidently through somebody, I don’t know who. So 
he sent for me and asked me how about these notes; 
he had never heard of them before. I then called 
his attention to the fact that he had a copy of this 
addenda. In substance that is all of the conversation 
between me and Mr. Gregg at the time. He seemed 
to have information about these notes. He had been 
talking to somebody about them at the time. It may 
have been Mr. Cameron, the president of the com- 
pany. He said, ‘‘This is hke a clap of thunder out 
of a clear skv. I never heard of these notes before; 
what are they? Why didn’t you tell me about 
them?’’ JI did not think the details of the cireum- 
stance were then discussed. I mav have discussed 
the matter with some other officers of the corporation 
at that time, with Mr. Cameron. I presume I ac- 
quainted him with the nature of the transaction. I 
undoubtedly have prior to the time they came due, 
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I think. Myr. Cameron was president of the com- 
pany, and it was after that talk with him about it 
that we wrote this letter to Mr. Dingee disclaiming 
liability, which was written the day the notes became 
due, or about that time. 

On May 25th, 1908, the stock of the Northwestern 
Portland Cement Company which with the bonds 
of that company was delivered [650—204] to me 
by AIr. Norcross on Mav 6, and 7th was by me, under 
Mr. Dingee’s instructions, canceled, and reissued in 
my name as secretary. I don’t think that the new 
certificate was ever torn out of the book. I think 
it stayed right in the book—ves, it was torn out. I 
do not remember what I did with it. It was canceled 
by my successor. He may have torn it out. I think 
it was left in the book. I frequently did that in a 
good many cases. They were not torn out at all. 
They were just simply written out and left in the 
book. It appears from the stock book that in many 
cases a certificate was made out and not detached 
from the stub; but in this particular case and in 
others the certificate had been detached from the 
stub. Certificate No. 200 for 900 shares was turned 
out, and pasted back again when it was canceled. 
Mr. Cole was secretary at the date of its cancellation, 
and he signed it as secretary in canceling it, not as 
assistant secretary. It was on December 24th, 1908. 
I think I went out before that. I could not say 
positively that when it was transferred to my name 
as secretary the certificate was torn out of the book 
or left in the book. 
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In the ledger of the Northwestern Portland Ce- 
ment Co., which you hand me, the capital account 
appears on page 9. I find no entry here except there 
is supposed to be the sum of $4,499,500 credited on 
August 27th, 1906, and $500 on the same day. That 
is the only item that appears in the book. This book 
was never kept in the form which would show the 
items corresponding: or that would correspond to a 
eancellation of an outstanding stock. These two 
items are all there are in that book on that page in 
the Capital Account. J cannot say any more only 
that those are the only two items aggregating $5,000,- 
000. As to whether that is the only page on which 
the Capital Account appears, that is the only entry 
I have found so far, or know anything about. I do 
not see how I can say yes or no to the question as to 
whether [651—205] there is anything whatever 
on the books of the Northwestern Portland Cement 
Company that would show or indicate that this stock 
which on May 25th, 1908, was put in my name as sec- 
retary was as a matter of fact In my name as secre- 
tary of the Northwestern Portland Cement Com- 
pany, and was the treasury stock of that company. 
IT am not familiar with this book, but I know of no 
page in it or any heading where are any items of 
treasury stock or any stock is kept other than page 
numbered 9, which I read. The stock transaction 
to my knowledge was kept in this manner. When 
this plant was promoted, I understood that the entire 
capital stock was turned over to Irving A. Bachman 
in exchange for his agreeing to furnish certain prop- 
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erties—whatever that transaction was—and in order 
to promote the bonds, he turned back out of his hold- 
ings into the treasury stock which was supposed to 
represent treasury stock, as stock that was sup- 
posed to come from that source. I have no other 
information with regard to stock owning or stock 
holding of this company. As to whether there were 
any memorandums made or entries made in the rec- 
ords or books of the Northwestern Portland Cement 
Company at the time that this stock was put in my 
name as secretary which would indicate that it was 
treasury stock or would indicate that the amount 
represented by that certificate had been canceled and 
the capitalization of the company reduced by that 
amount, I will answer broadly by saying other than 
the certificate stock book which of no entry of any 
treasury stock, other than the mere fact that it stood 
in my name as secretary, and in the names of my 
predecessors and successors. Some of the treasury 
stock that I hold as treasury stock did stand in the 
name of my predecessor. This certificate was made 
up of stocks that had been returned, endorsed to the 
Standard Portland Cement Corporation. It must 
have been in the same [652—206] class as the 
other treasury stock. As to whether there was anv 
memorandum or writing or record which would in- 
dicate that that was treasury stock, other than the 
mere fact that it stood in my name as secretary, other 
than the answers I have already given, I have no 
knowledge of it. I have stated, Mr. Olney, that I 
know of no memorandum of any treasury stock be- 
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ing kept at any time, other than as appears in this 
certificate of the stock book and the stock that stood 
in my name as secretary was in my judgment treas- 
ury stock. Beyond that I have no information. I 
gave no instructions at that time or at any other time 
in relation to treasury stock. The bond account 
appears at page 12 of the ledger of the Northwestern 
Portland Cement. JI have never gone over these 
items. I find credit items in lead pencil aggregating 
$305,000. The impression that is conveyed to me 
by that column, the summation is that it represents 
bonds that have been sold. JI presume it is. I do 
not keep the books, but that is the way I would keep 
them. There are five entries aggregating $21,000 in 
the debit column. April 24, 1907, error journal six, 
$100,000; 1908, April 25, 1 bond, and in lead pencil, 
Wilson journal 24, $1,000; the same day 1 bond 
Reiter, the same journal page, $1,000; 1909, Feb. 
16, 4 bonds, Churchill journal 35, $4,000; May 5, 5 
bonds, Irving A. Bachman, 228-232, inclusive, re- 
turned journal 438, $5,000. Those are all the debit 
entries appearing on page 12, page 12 apparently 
being the only page for the bonds. I wish to state 
that none of the entries of this book are in my hand- 
writing, or with my personal knowledge. I only 
gathered it from the books. There is not that I am 
aware of, or remember, any record or memorandum 
made at the time of the return of the bonds to the 
treasury of the Northwestern Portland Cement Co., 
which would indicate that they had been canceled 
and were no longer outstanding. I did not give 
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directions for any such entry. I was looking over 
the ledger account one day last week, [653—207] 
and I did not see any entry made at or about this 
time on the books of the Standard Portland Cement 
Corporation charging the Northwestern Portland 
Cement Co. with lability by reason of the transac- 
tion by which these stocks and bonds were canceled 
and retired. According to the books of the company, 
hefore this so-called series of reversible entries was 
made by Mr. Dingee, the Santa Cruz Portland Ce- 
ment Company at this time was owing the North- 
western Portland Cement Company an amount in 
excess of $100,000; in April and May, 1908, this was 
the situation. They do not show it at the present 
time. THe trial balance is cofrect, and 1 tinder 
stand that that shows certain figures. Whatever 
the fact is. I am not disputing the fact, but I have 
forgotten the figures. Complainant’s Exhibit 11 
shows that there was due the Northwestern Portland 
Cement Company $103,233.33, and the Standard 
Portland Cement Corporation was also indebted to 
the Northwestern in the sum of $69,050.00. 

I had no intention at any time to be a party to any 
conspiracy or arrangement to defraud the Standard 
Portland Cement Corporation. While I acted at 
the request of Mr. Dingee in turning over to the 
Northwestern treasury the stocks and bonds, I was 
the officer of the Standard Portland Cement Corpo- 
ration. I took the bonds down in the treasury. If 
have them yet. JL was the one who made the transfer 
in the books of the certificates and the stock. I have 
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held the actual possession of the bonds ever since 
they were delivered to me by Mr. Norcross. Neither 
the Standard Portland Cement Corporation nor any- 
body else has ever made any demand on me for these 
bonds; neither the Standard Portland Cement Cor- 
poration nor anybody else, to my knowledge, has ever 
done anything to secure the possession of either the 
bonds or the stock. I will state this, that I am ready, 
willing and anxious to deliver these bonds at any 
time to anybody who is the real owner and I [654— 
208] hold them for that purpose. 

Q. I call your attention, Mr. Young, to the follow- 
ing items appearing in the Wenzelburger report: 
‘Irving A. Bachman, debit balance $5,000, due for 
bonds held by the company as collateral. Edward 
MeGary, deb. balance $2,000, due for bonds held by 
it as collateral. KE. W. Churchill, $4,000 balance due 
on bonds held by the company as collateral.’’ I will 
ask you if any of the debit items were ever paid to 
the Northwestern Portland Cement Company. 

A. I know nothing about that transaction other 
than looking at the journal here in court, the other 
day I noticed, I believe, that these bonds were re- 
turned when the indebtedness was canceled and 
wiped out by the return of the bonds. I know that 
bonds to that extent has been returned. There were 
£11,000 in bonds returned to the company and that 
amount canceled. 

L am acquainted with the transaction appearing 
in the minutes of the meeting of the Board of Di- 
rectors of the Standard Portland Cement Corpora- 
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tion held on Feb. 10, 1909, relative to the waiver of 
the statute of limitation. J remember that in Feb- 
ruary, 1909, there came up between the Standard 
Portland Cement Corporation and the Northwestern 
Portland Cement Co. the matter of the claim of the 
Northwestern Portland Cement Company against 
the Standard Portland Cement Corporation. 

Q. In that transaction the Northwestern Portland 
Cement Company advanced a claim against the 
Standard Portland Cement Corporation, did it not? 

A. Well, that is the form of the resolution we is- 
sued for all the companies. I do not remember of the 
Northwestern Portland Cement Company advancing 
any specific claim against the Standard Portland 
Cement Corporation at that time. As to whether the 
Northwestern Portland Cement Company made a 
[655—209] claim at that time that there was money 
due froin the Standard Portland Cement Corpora- 
tion to it—that transaction grew out of a different 
set of circumstances. I remember nobody for the 
Northwestern Portland Cement Co. advancing a 
claim, although JI know that they had claims against 
the Standard. 

Q. That claim of the Northwestern Portland Ce- 
ment Co. was questioned to some extent by the Stand- 
ard Portland Cement Corporation, was it not? 

A. There is a statement at the end of that, a waiver 
that this shall not be to the prejudice of any claims 
or offsets which either side claimed against the other. 
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It was merely as to the question of the statute of lim- 
itations. 

Mr. OLNEY.—I will offer in evidence this reso- 
lution which was adopted at this time by the Board 
of Directors of the Portland Standard Cement Cor- 
poration—on February 10, 1909. 

Mr. BROBECK.—What is it about? 

Mr. OLNEY. —It relates to the accounts between 
the Standard Portland Cement Corporation and the 
Northwestern Portland Cement Company. 

The WITNESS.— It is a waiver of the statute of 
limitations. 

The MASTER.—You may read it, Mr. Olnev. 

Mr. OLNEY.—It appears in the minute-book of 
the Standard Portland Cement Corporation, begin- 
ning about the middle of the page 88, and running 
over to page 89 and the top of page 90. 

‘“Thereupon, on motion of Director Morrison, sec- 
onded by Director Berry, the following resolution 
was unanimously adopted: 

WHEREAS, the Northwestern Portland Cement 
Company claims to have divers demands, claims, 
rights and causes of action against this corporation 
(the Standard Portland Cement Corporation) for 
moneys and property of said Northwestern Portland 
Cement Company said to have been received by this 
company, and on other accounts, and 

WHEREAS, this Company and said Northwestern 
Company cannot now reach any agreement with re- 
spect to said demands, claims, rights and causes of 
action; and [656—210] 
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WHEREAS, said Northwestern Company is will- 
ine to agree not to press said demands by suit or for 
payment or other enforcement prior to July 1, 1909, 
if, and in consideration of an agreement of this Com- 
pany that it will not plead any statute of limitations 
against any of said demands, claims, rights and 
causes of action, in the event said Northwestern Com- 
pany should be required hereafter to bring or main- 
tain any action or actions upon said demands, claims, 
rights and causes of action, or any of them, but on 
the contrary, in consideration of the forbearance 
aforesaid, this Company will waive all statutes of 
limitations which it might plead against said de- 
mands, claims, rights and causes of action, or any of 
them, reserving, however, to itself the right to dis- 
pute and question the validity of all of said demands, 
claims, rights and causes of of action whenever and 
wherever the same may be asserted on any and all 
erounds available to it, save only the statute of lm- 
itations; and 

WHEREAS, said Northwestern Company has by 
resolution having the force and effect of an agree- 
ment upon its part, undertaken, in consideration of 
an agreement upon the part of this corporation, to 
the foregoing effect, that it will forbear until July 
1, 1909, to press by suit or for payment or other en- 
forcement, any and all demands, claims, rights and 
causes of action which it may now have against this 
company. 

NOW, THEREFORE, this Company does hereby 
agree, in consideration of the foregoing agreement 
on the part of the Northwestern Portland Cement 
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Company, not to plead any statute of limitations 
against any demand, claim, right or cause of action 
which said Northwestern Portland Cement Company 
may have against this company, but on the contrary 
this Company agrees that it will, and it does hereby, 
waive all statutes of limitations which it might plead 
against said demands, claims, rights and causes of 
action against said demands, claims, rights and 
causes of action, or any of them, reserving, how- 
ever, to itself the right to dispute and question the 
validity of all of said demands, claims, rights and 
causes of action, whenever and wherever the same 
may be asserted, on any and all grounds available 
to it, save only the statute of limitations. 

Be it further resolved, that the passage of this res- 
olution shall itself constitute a contract on behalf 
of this corporation, without the execution of any for- 
mal papers in the name of this corporation, or on its 
behalf; and 

Be it further resolved, that .a certified copy of this 
resolution be delivered to the Northwestern Portland 
Cement Company, and that said Company be re- 
quested to signify its consent thereto bv resolution 
duly adopted.”’ 

The WITNESS.—(Continuing.) That is what 
I was getting at, each company—the Standard 
Portland Cement Corporation, the Northwestern 
Portland Cement Company, the Atlantic Portland 
Cement Company, the Santa Cruz Portland Ce- 
ment Company—all adopted a similar resolution re- 
lating to each other. Mr. Dingee has gotten these 
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companies in such a combination that we did not want 
the statute [657—210a] of limitations to run and 
we had all the companies adopt a similar resolution. 
I believe that such a resolution was adopted on the 
part of the Northwestern Portland Cement Co. I 
have one from each company. I believe I have a 
copy of it. As to whether any claim was asserted 
by the Standard Portland Cement Corporation at 
this time against the Northwestern Portland Cement 
Co., my recollection is that all the companies did 
this with relation to each other. It is certain, as I 
said, that each company passed this series of resolu- 
tions, but I see nothing in the resolution vou show 
me now except that it is a claim against the Standard. 
This simply waives the statute of limitations in that 
respect. I find nothing in this resolution whereby 
it would appear that the Standard Portland Cement 
Corporation has advanced any claim against the 
Northwestern Portland Cement Co. I have no 
knowledge of any such resolution now. All these 
resolutions that I testified were passed by the various 
companies, were passed at or about the same time— 
within a month, I should say. I find in the minute- 
book a meeting December Ist, 1908. 

Q. The next meeting is February 8, 1909, and there 
vou do find a resolution, do vou, with reference to 
the claim of the Northwestern against the Standard. 
but no reference to any claim by the Standard against 
the Northwestern ? 

A. I see no such reference. The next meeting is 
May 3d, 1909. J see no reference in that meeting 
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to any claim of the Standard against the North- 
western. There is only one subsequent meeting, and 
that does not seem to be anything but resignations 
and changing the officers and the offices. I do not 
know of any claims presented against the North- 
western Portland Cement Company by the Standard 
Portland Cement Corporation, by reason of the pur- 
chase of the stock or bonds in April and May, 1908, for 
which the Standard Portland Cement has notes. 
[ 658—210b | 

Mr. BROBECK.—We offer in evidence the letter 
of June 7, 1909, written by L. F. Young, Secretary 
of the Standard Portland Cement Corporation to 
Messrs. Morrison, Cope and Brobeck, and connected 
letters. 

Thereupon said letters were received and read in 
evidence in the above-entitled action and are in words 
and figures as follows, to wit: 


“STANDARD PORTLAND CEMENT CORPO- 
RATION, 
Crocker Building. 
San Francisco, Cal., June 7th, 1909. 
Morrison, Cope & Brobeck, 
Attorneys at Law, 
Crocker Building, 
San Francisco, Cal. 
Gentlemen: 
About the month of May, 1908, Mr. William J. 
Dingee, who was at that time the Vice President of 
the Standard Portland Cement Corporation, handed 
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me a deed executed by John L. Howard, and Helen 
L. Howard, (his wife), to the Standard Portland 
Cement Corporation for a tract of land in Whatcom 
County, State of Washington, described as follows: 

West 14 of SW. ¥4 of Section No. 23, in Township 
40 North of Range No. 5 East, Willamette Meridian. 

This deed was dated April 30th, 1908, and was ac- 
knowledged May 4th, 1908 by Mr. Howard and his 
wife, before M. V. Collins, Notary Public in this City 
and County. 

This deed has never been recorded. At the time 
Mr. Dingee handed it to me, he said that I should 
hold it awhile, and that he would tell me when it 
should be recorded. As I have never received anv 
further information on this subject, I have never 
had it placed of record. 

Mr. Dingee handed me receipt #21306 of the Re- 
ceiver’s Office, Seattle, Wash., dated June 27th, 1907. 
IT have no recollection as to the date this receipt was 
given to me, whether it was before or after I received 
the deed. 

I am enclosing herewith for your inspection both 
the deed above referred to and the Receiver’s receipt. 
| 659—211 ] 

About three weeks ago, Mr. Norcross, Mr. How- 
ard’s secretary, asked me over the telephone if I had 
this Receiver’s receipt. I told him that I had, and 
upon his coming to this office I showed him both the 
receipt and the deed. 

Mr. John L. Howard ealled at the office of the 
Cement Company this morning about 10 o’clock and 
wished me to deliver him this Receiver’s receipt in 
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order that he might send it to Washington and ex- 
change it for the patent of the lands, which patent, 
he informs me, is now ready for delivery upon the 
surrender of this receipt. 

I asked My. Howard why this deed was made to 
the Standard Portland Cement Corporation, when 
the property bought was in reality property which 
effects only the Northwestern Portland Cement Com- 
pany and also asked him what the consideration for 
this deed was. He replied that the deed was made 
in this manner at the request of Mr. Dingee, and that 
Mr. Dingee had given him the note of the Standard 
Portland Cement Corporation, dated May 1, 1908, 
payable one year after date, for $1,800.00. Mr. 
Howard said that this sum of $1800 represented per- 
sonal costs and expenditures made by him in con- 
nection with the location and purchase of this prop- 
erty, and had, nor has, nothing whatsoever to do with 
the $100,000 bond transaction upon which the recent 
suits against the Standard Portland Cement Corpo- 
ration have been predicated. 

I told Mr. Howard that the books of the Standard 
Portland Cement Corporation show no note of $1800 
outstanding, payable either to himself or to his wife, 
Helen L. Howard, nor is there any resolution upon 
the minutes of these companies authorizing the pur- 
chase of this property, or the execution of this note. 

I told Mr. Howard that it would appear to me that 
he should have made this deed to the Northwestern 
Portland Cement Company, and should have received 
the note of the Northwestern Company. I [660— 
21la} further told him that I had no desire or inten- 
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tion to do any act to hinder the completion of his 
transaction, or the adjustment of any matters pend- 
ing between those companies and himself, but that 
I did not like to do any act that might be construed 
as a ratification of any acts or transactions or agree- 
ments entered into by and between him and the for- 
mer management of this corporation. 

Mr. Howard informed me that this was a separate 
transaction, not related to any other, and that any 
arrangement made to adjust this particular matter 
and to pay the note of $1800 referred to, would not 
ratify or confirm ov conflict with the $100,000 bond 
transaction in any way. 

Before delivering this receipt to Mr. Howard, and 
before I take any steps in this matter, I would like 
to have your advice. 

Yours very truly, 
L. Ff. YOUNG, 
Secretary. 
Dret. LY Gh 


The next is a letter of June 11, 1909, addressed to 
L. F. Young, Secretary of the Standard Portland 
Cement Corporation and signed by W. B. Cope, and 
reading as follows: 


‘June 11, 1909. 
Lek. Young, fsg., 
Secretary Standard Portland Cement Corpora- 
tion, 
Crocker Building, San Francisco. 
Dear Mr. Young— 
Yours of the 7th inst. addressed to our firm has 
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come to my hands on account of the absence of Mr. 
Morrison. From your statement of the facts I am 
of the opinion that it would be unwise to surrender 
the receipt without more definite knowledge as to the 
nature of the transaction. 

Referring to the suits that have recently been 
brought against the Standard would say that the 
plaintiff’s attorney is rather insistent that we should 
put in a pleading and for that reason it would be ad- 
visable for us to take the matter up at an early date. 

Yours very truly.’”’ [661—211b] 


Then, under the same date, and on the letter-head 
of the Santa Cruz Portland Cement Company, a let- 
ter from L. F. Young addressed to Messrs. Morrison, 
Cope & Brobeck, reading as follows: 


“SANTA CRUZ PORTLAND CEMENT COM- 
PANY, 
Crocker Building. 
San Francisco, Cal. June 11th, 1909. 

Morrison, Cope & Brobeck, 

Attorneys at law, 

Crocker Building, City. 

My dear Judge Cope: 

I am enclosing herewith the Receiver’s Receipt, 
Seattle, Wash., #21306, concerning which I wrote 
you a few days ago, and concerning which we had our 
conversation this afternoon. This Receipt I under- 
stand, you are to deliver to Mr. Olney, Attorney for 
Mr. John L. Howard, for the purpose of enabling M1. 
Howard to procure a patent on the lands in the 
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Receipt referred to. 

This delivery to Mr. Olney is to be made without 
prejudice to any of our rights in any matters pend- 
ing between Mr. Howard and his companies with 
the companies in which we are concerned, directly 
or indirectly. 

Yours very truly, 
A. BP. YOUNG. 

Dict. LFY/GD. 

Ene.”’ 


Then, under date of June 11, 1909, a letter by W. 
B. Cope, addressed to Warren Olney, reading as fol- 
lows: 


‘* June 11, 1909. 
Warren Olney, Esq., 
San Francisco, California. 
Dear Sir: 

Referring to the request of Mr. John L. Howard 
to the Standard Portland Cement Corporation for 
the delivery to him of a receipt, No. 21,306, issued by 
the Receiver of the United States Land Office at 
Seattle, Washington, for a tract of land described as 
the West 14 of SW. 44 of Section No. 25 in Township 
40, North of Range No. 5 East, Willamette Meridian, 
containing 80 acres, situated in Whatcom County, 
Washington, I beg to say that Mr. Young has re- 
ferred the matter to me in the absence of Mr. Morri- 
son, who has had personal charge of the affairs of the 
Standard Portland Cement Corporation. I aim so 
completely ignorant of the affairs of the company 
that I dishke to give advice with the opportunity for 
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careful consideration. In this matter, however, I 
will take the responsibility of delivering the receipt to 
you upon your assurance that the surrender of the 
receipt shall not in any way adversely affect the 
rights or interests of the Standard Portland Cement 
Corporation or any of the companies with which we 
are concerned. The receipt is enclosed herewith. 
Kindly confirm this letter and oblige, 

Yours very truly. 

WBC/M.” 


Mr. BROBECK.—Q. Yesterday, in response to a 
question [662—2llc] by Mr. Olney reading as 
follows: ‘‘Has the Standard Portland Cement Cor- 
poration to your knowledge ever done anything to 
secure the possession of either the bonds or the 
stock?’’ you answered, ‘‘No, nobody has, to my 
knowledge. I will state this, that I am willing and 
anxious to deliver these bonds at any time to any- 
body who is the real owner, and I hold them for that 
purpose.’’ What meaning did vou intend to convey 
by that answer, Mr. Young? 

A. I thought that perhaps Mr. Dingee might com- 
plete the transaction as I understood it was made— 
might take up the notes and demand the bonds him- 
self or they might belong to the Northwestern Port- 
land Cement Co. When I received these bonds, Mr. 
Dingee instructed me to put them in the treasury of 
the Northwestern Portland Cement Co. The Stand- 
ard Portland Cement Corporation has never, to my 
knowledge, asserted any title to these bonds or sug- 
gested to me that [ held them subject to any right 
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@. Has there ever been any question in your mind 
as to whether vou held those bonds to the order of the 
Standard Portland Cement Corporation ? 

Mr. OLNEY.—We object to that upon the ground 
that it is incompetent and immaterial and calling for 
the opinion and view of the witness. 

The MASTER.—The objection is sustained. 

Mr. BROBECK.—We note an exception. 

Q. Have vou ever regarded the Standard Portland 
Cement Corporation as in any manner the owner of 
those bonds? 

Mr. OLNEY.—We object to that upon the same 
erounds. 

The MASTER.—The objection is sustained. The 
witness May answer. 

Mr. BROBECK.—We take an exception. 

The WITNESS.—A. Ihave not. When I became 
the secretary of the Northwestern Portland Cement 
Co. the treasury stock of that corporation was carried 
in the name of Samuel A. [663—212] Bovd, secre- 
tary. When I became secretary the treasury stock 
of the company was transferred to my name, L. F. 
Young, secretary; and when I ceased to be secretary 
of the Northwestern Portland Cement Co. the treas- 
ury stock went into the name of Walter H. Cole, 
secretary. rom the stock journal it appears that on 
Dec. 24, 1908, certificate No. 199, for 9150 shares, 
certificate No. 200, for 900 shares, and certificate 201, 
for 5710 shares, which stood in my name as seeretary, 
were cancelled, and a new certificate No. 207, for 
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15,760 shares, was issued in the name of Walter H. 
Cole, secretary. Before I became secretary, during 
the entire time that I was secretary and after I 
ceased to be secretary, the treasury stock of the 
Northwestern Portland Cement Company was car- 
ried in the name of the secretary of that Company. 


Recross-examination. 


The WITNESS.—F rom that tabulated statement 
which is in evidence I can show you as of any period 
what was the amount of the treasury stock of the com- 
pany, other than this stock which I received from 
the bondholders through Mr. Howard. Certificate 
No. 10 was for 9,000 shares, certificate No. 11 was for 
9,000 shares. I presume they represented all of the 
treasury stock. I see that certificate No. 12 is for 
750 shares, and No. 13 is for 750 shares. I think they 
eventually went back into the treasury, so it must 
have been all of the stock other than 14 and 15. But 
the certificate which I have dealt with as being the 
treasury stock was say certificate No. 10 for 9,000 
shares when [ went into the company, that certificate 
had been reduced to 6,100 shares, and that certificate 
is the one I dealt with as treasury stock. At the 
time of the formation of the company all of the stock 
was issued to Mr. Bachman, 49,995 shares, and 5 
shares were given to the directors to qualify them; 
then certain amounts of it were put in the name of 
My. Losh as trustee. Strictly, as treasury stock, I 
have considered only No. 10 for 9,000 shares. No. 
[664—213] 11 for 9,000 shares, I presume, if Losh 
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was trustee for My. Dingee and Mr. Bachman, they 
issued that for bonus. I will state this as the reason 
why I considered only No. 10 as treasury stock. 
When I went into the company certificate No. 11 for 
9,000 shares had been entirely used up or given out 
and the only certificate that I had was a decreased 
certificate No. 10; it was then 6,100 shares. I consid- 
ered that that was the treasury stock, and that was 
all. As the result of the offer of Mr. Bachman to 
convey to the corporation the properties which he 
had acquired in Whatcom County, he received 49,- 
995 shares of the fully paid-up stock of this corpora- 
tion, the other five shares going to qualify the 
directors. Thereafter the bond isswed having been 
authorized and the company desiring to provide a 
bonus for the bonds, Bachman agreed to return to the 
treasury of the company 9,000 shares of stock, being 
one for one or 900 bonds which it was then contem- 
plated they would sell. There were then surrendered 
to the company by Bachman the 9,000 shares which 
were intended to be used as bonus stock, but whether 
he surrendered also another 9,000 shares to the com- 
pany or not, I do not know. The original certificate 
issued to Mr. Bachman was cut up so that two certifi- 
cates of 9,000 shares each were taken out and each 
of these certificates were issued in the name of the 
secretarv of the company, Frank Losh, as trustee. 
Out of one of these certificates amounting to 9,000 
shares, the bonus stock which went in the sale of 
these bonds was carved; and the other 9,000 repre- 
sented by the other certificate was in fact the 9,000 
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shares which Mr. Howard received, a promotion stock 
of that company. When I became secretary, they 
had disbursed from the 9,000 shares, certificate 2,900 
shares; in other words, 10 shares each for 290 bonds; 
and there remained in the treasury then of this bonus 
stock 6,100 shares. When these bonus shares came 
back they were restored to the name of the secretary 
[665—214] as treasury stock—they were put in inv 
name as secretary. Acting on the instructions of Mz. 
Dingee that those shares be placed in the treasury of 
the Northwestern, they were by me placed in my 
name as secretary of the Northwestern. 

Mr. DUNNE.—We rest, your Honor. 

And be it further remembered that thereupon 
JOHN L. HOWARD was reealled as a witness for 


and on behalf of plaintiffs and respondents, and tes- 
tified as follows, to wit: 


[Testimony of John L. Howard, for Plaintiffs and 
Respondents (Recalled). | 


Direct Examination. 


Mr. OLNEY.—Q. Mr. Howard, will you state to 
the Court what evidence of lime deposits there were 
on the ground in Washington which was finally ac- 
quired by the Northwestern Portland Cement Co. ? 

Mr. DUNNE.—We object to that as immaterial, 
irrelevant and incompetent, and without foundation, 
in this, that it is not shown that the witness is com- 
petent, and further that it is not a proper subject 
matter in any event for statement by the witness, he 
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not having been known to have been experienced in 
the line to which the inquiry is addressed. J under- 
stand Mr. Howard's testimony to be that he is a gen- 
eral merchant, not a geologist or an expert on any 
of these matters, and that he was not actually on the 
spot. I make the objection that there is no founda- 
tion, it not appearing that the witness is competent 
to speak upon such matters. 

The MASTER.—The objection is overruled. 

Mr. DUNNE.—We note exception. 

A. I saw the limerock ledge on the side of the 
mountain above me. 

Mr. OLNEY.—Q. What was its extent ? 

Mr. DUNNE.—We object to that upon the ground 
that there is no foundation laid in this, that it does 
not appear that he knows. [666—215] 

The MASTER.—The objection is overrwed. 

Mr. DUNNE.—We note an exception. 

A. Simply very large. I have no dimensions 
either as to the exact height or exact width. 

Mr. OLNEY.—Just describe in general terms how 
the lime deposits there appeared to you as you could 
see them particularly in regard to their extent and 
size. 

Mr. DUNNE.—May it be stipulated that we have 
the same objections on the same grounds heretofore 
stated, and the same ruling and exception? 

The MASTER.—Yes. 

The WITNESS.—A. It was a very steep hillside. 
it covered, in so far as we went on, an imperfect 
trail with small broken rock. It was the fatigue of 
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climbing up that rock that made us stop. Above us 
on the hill you could see the immense deposit of 
limerock very clearly exposed. I did not go to the 
face of the rock itself. The deposits exposed were 
vety larce. 

Since my previous examination I have ascertained 
my movements during the months of March, April 
and May, 1908. I left for New York on Mar. 2d, 
1908, and returned from Washington on March 21, 
1908. I left on May 10, 1908, for Portland and went 
from Portland via Nanaimo to the east, and returned 
from Washington on the night of June 2d. 

The date on which I finallv came to an understand- 
ing with My. Dingee that I would not cancel the sales 
contract was February 26, 1908. Wath reference to 
‘‘Complainant’s Exhibit 16,’’ being a draft by the 
Santa Cruz Portland Cement Company on the West- 
ern Building Material Company, dated March 28, 
1908, and accepted by the Western Building Material 
Company, I have no recollection of any of the cir- 
cumstances in connection with that acceptance or 
with that draft other than what this transaction 
[667—216] shows. There were a great many ac- 
ceptances given during that vear. 

Q. Did these acceptances or any other acceptances 
by the Western Building Material Company in favor 
of either the Standard Portland Cement Corporation 
or the Santa Cruz Portland Cement Co. having any- 
thing to do or play any part in connection with the 
sale of the bonds of the Northwestern Portland Ce- 
ment Co. involved in this transaction ? 
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Mr. DUNNE.—That is objected to as immaterial, 
ivelevant and incompetent, calling for the opmion 
and private judgment of the witness, and upon the 
eround that the witness has already testified that he 
has no recollection as to anything else affecting these 
acceptances except what appears on the paper itself. 

The MASTER.—He said that as to this particular 
acceptance the objection is overruled. 

Mr. DUNNE.—We note an exception. 

The WITNESS.—A. Absolutely nothing. As to 
the testumony of Mir. Young that he has seen the let- 
ter of Mr. Evans to myself dated March 4, 1908, in 
Mr. Dingee’s possession, I have no recollection of 
sending the letter to My. Dingee, but if that letter 
was 1n his possession, I must have sent it from New 
York while I was there—mailed it to him. <As to 
having any conversation with Mr. Dingee prior to 
the fall of 1908, with relation to his responsibility, 
either civilly or criminally by reason of any conduct 
of his in connection with the Northwestern Portland 
Cement Company, I did not know of his misconduct 
until that time, and I talked with him then only about 
his hypothecating the shares of the Bellingham Bay 
and British Columbia Ry. Company, and with the 
exception of such revelation as was made by the 
Wenzelburger report, which I previously testified I 
did not discuss with him. Referring to the two in- 
terviews I had with Mr. Dingee at which the pur- 
chase of the Northwestern [66714,—217] stocks 
and bonds by the Standard Portland Cement Corpo- 
ration was arranged, as to what proposals or sug- 
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gestions had been previously made between me and 
Mr. Dingee for relieving Mr. Evans or any other of 
iny friends from their investments in Northwestern 
securities, I am quite positive that that is the first 
{ime the subject came up between us, when I went to 
him on the first visit. At that interview, I suggested 
to Mr. Dingee, or at least I told him that Mr. Evans 
was here and that these other interested people had 
inet in my office; and they had suggested that I come 
around and talk with him about relieving them of 
the investment. His first and immediately propo- 
sition was that the Santa Cruz Portland Cement Co. 
would give its notes for them and he would indorse 
them. JI had no authority from Mr. Evans, Mr. 
Smith or Mr. Spencer either to make a proposal to 
Mr. Dingee, or to accept one. JI was merely a mes- 
sage bearer. There was not anv proposition ever 
discussed between me and Mr. Dingee relative to the 
taking up of the bonds and stocks of the Northwest- 
ern Portland Cement Company, other than the 
proposition to which I have testified, first, that the 
Santa Cruz should purchase the same, and then that 
the Standard Portland Cement Corporation should 
purchase the same. After the second interview with 
Mr. Dingee at which it was arranged that the Stand- 
ard Portland Cement Corporation should purchase 
the Northwestern Portland Cement Company’s 
stocks and bonds, I did nothing further in connec- 
tion with the matter. J simply instructed Aly. Nor- 
eross about the details of the transaction and he com- 
pleted it, gathered together the securities and made 


964 Standard Portland Cement Corporation 


(Testimony of John L. Howard.) 

the delivery. I do not remember that I had any 
further conversation or communication with Mr. 
Dingee relative to the matter. I left for the east im- 
mediately after that. 

@. What knowledge or information did vou have 
as to any intention on the part of Mr. Dingce that 
the bonds and [668—218] stocks of the North- 
western Portland Cement Company purchased by 
the Standard Portland Cement Corporation would 
not be held by the latter Company or were to be 
turned over to the Northwestern Company ? 

Mr. DUNNE.—We object to the question upon the 
eround that it is incompetent in this: that it is an 
effort to establish the intent of one person by the 
statements of another. To ask one witness as to 
what somebody else’s intention was in the doing of 
a given act we submit is not evidence. The question 
calls for a opinion and not for what Mr. Dingee said 
to him. 

‘The MASTER.—The objection is overruled. 

Mr. DUNNE.—We note an exception. 

The WITNESS.—A. The first real knowledge I 
had was from listening to the testimony of Mr. 
Young. JI had no knowledge or information before 
that that might be described as real. I did not have 
anv knowledge or information at all before that. I 
never had any discussions or conversation with Mr. 
Dingee about this particular point. 

Q. What knowledge or information did you have 
as to the actual disposition of the bonds and stock 
of the Northwestern that were sold to the Standard 
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Portland Cement Corporation. 

A. The only knowledge I had was the fact of their 
delivery by Mr. Norcross to Mr. Young. Beyond 
that, I knew nothing. 

Mr. DUNNE.—We move to strike that out, first, 
on the ground that it calls for the conclusion of the 
witness; and on the ground, second, that it does not 
appear that the witness has any original or present 
knowledge upon that subject, his testimony having 
been that he left the details of the transaction to Mr. 
Noreross and went away to the east. He could only 
acquire [669—219] knowledge of the fact as to 
which he testifies from hearsay. We move to strike 
out the answer. 

The MASTER.—I will deny the motion. 

Mr. DUNNE.—We will note an exception. 

The WITNESS.—(Continuing.) I had no inter- 
est in the Northwestern Portland Cement Co. or in 
the disposition of the stock and bonds of the North- 
western Portland Cement Co. which are in contro- 
versy here, or rather are involved in this controversy 
after those stocks and bonds had been delivered to 
the Standard Portland Cement Corporation. At 
the meeting which was held in my office when Mr. 
Evans came from Vancouver, Mr. Sidney V. Smith, 
who was interested in the bonds and who, [ think, 
at that time, was our counsel—but I am not sure 
whether he had retired,—gave us such legal advice 
in the course of the discussions as the case seemed 
to warrant. I told Mr. Smith all that I knew. My 
authority to act for My. Evans and the other bond- 
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holders in the matter ended with the completion of 
this transaction with Mr. Dingee. When JI came 
back to them and they adopted the suggestion of tak- 
ing the Standard Portland Cement Corporation’s 
note instead of the Santa Cruz Company’s, and when 
they commissioned me to go back and tell Mr. Dingee 
that the Standard note was acceptable, and when he 
agreed to give it, that ended it practically, so far as 
I was concerned. All that remained after that time 
was simply to gather up the securities and turn them 
over—detail work. There was no other understand- 
ing between me and Mr. Dingee, and none with any- 
body else, as to this transaction other thaé set out in 
the certified copy of the resolution of the Board of 
Directors of the Standard Portland Cement Corpo- 
ration which has been introduced in evidence and 


which was given to Mr. Norcross at that time. 


[ 670—220 | 
Cross-examination. 


@. How much time intervened between the two 
interviews with Mr. Dingee? 

A. Mr. Dunne, I have been trving to recall that. 
My impression is that it occurred during the same 
day and perhaps in the same half day. They were 
very close together. I think these gentlemen waited 
in my office. Jam not sure of that. Probably lunch 
intervened. But I have the impression that I came 
back from the first interview and made the report 
and it was discussed then, and I was commissioned to 
eo back and make the reply, and that ended it. I 
think it was the same half day, but I would not be 
sure about that. 
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Thereupon SIDNEY V. SMITH was called as a 
witness on behalf of plaintiffs and respondents, and 
after having been first duly sworn testified as fol- 
lows, to wit: 

Direct Examination. 

J have been a lawyer in San Francisco for a great 
number of years. I purchased bonds of the North- 
western Portland Cement Co. through Mr. John L. 
Howard—bonds and bonus stock. I was a party to 
the interview with Mir. Howard, together Mr. Evans 
and Mr. Spencer, at which Mr. Howard was re- 
quested to see Mr. Dingee, relative to my investment 
in the stocks and bonds of the Northwestern Port- 
land Cement Co. Mr. George W. Spencer was an i1n- 
surance man; he has since died. 

@. What took place at that interview, as you re- 
member it? 

Mr. DUNNE.—We object to the question upon 
the ground that same is immaterial, irrelevant and 
incompetent, that the evidence sought to be elicited 
thereby is hearsay, that the party sought to be 
charged by that conversation or any representative 
of such party was present thereat, and that proffered 
evidence is res inter alios acta, and self-serving. 
[671—221 | 

The MASTER.—The objection is overruled. 

Mr. DUNNE.—We note an exception. 

A. I think that Mr. Evans has correctly described 
it. It was a meeting amongst some of the persons 
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who were interested in the bonds of the Northwest- 
erm Company for the purpose of determining upon 
a policy. After the discussions of the situation, the 
conclusion arrived at was that Mr. Howard should 
be requested and commissioned to see Mr. Dingee to 
learn from him what could be done about the bonds 
and the return of the money which we had paid for 
them. No proposal or suggestion was made at that 
interview by Mr. Howard as to what Mr. Dingece 
would do in the matter. J had no information at 
that time as to what Mr. Dingee would do. When 
Mr. Howard, as the result of that interview, went on 
our behalf to see Mr. Dingee, he was to inquire from 
Mi. Dingee what could be done for us; the extent of 
My. Howard’s authority was only to ask the question 
and bring back the answer. I had no information or 
knowledge at any time as to the intention of either 
the Standard Portland Cement Corporation or Mr. 
Dingee as to the disposition of the stocks and bonds 
of the Northwestern Portland Cement Company 
after their delivery to the Standard Portland Ce- 
ment Corporation. JI first learned of their actual 
disposition during the hearing before the Master in 
this case, this present hearing. I had no intent in 
the transactions other than effecting the sale of my 
bonds and stocks to the Standard Portland Cement 
Corporation. The acceptance of the note or notes of 
Dingee, with or without the indorsement of the 
Standard Portland Cement Corporation, and any 
other corporation, any acceptance for our stocks and 
bonds was not proposed, and therefore it was net 


us. Wrnese fF. Nevers et at 969 


(Testimony of Sidney V. Smith.) 
considered. So far as I am aware, the transaction 
was carried out under my legal advice and super- 
vision. [672—222] 

Cross-examination. 

I suppose I was known to Mr. Evans at the time 
of these matters to be a member of the Bar, prac- 
ticing here in San Francisco. [ do not know 
whether Mr. Evans knew that I was a practicing 
lawyer or not, at the time when he visited me in 
March, 1908. In the transactions which already oc- 
curred in March, 1908, I gave legal advice to the 
persons who were present. I think it was Mr. EKv- 
ans—he may have been joined by Mr. Howard, but 
at any rate I remember that Mr, Evans requested 
that as a lawyer J should look into the power of the 
Standard Portland Cement Corporation to buy the 
stocks and bonds of another corporation, and that I 
was also requested by Mr. Evans to draw the neces- 
sary resolution and the proper note. I think it was 
after the final determination that we would sell the 
bonds and stocks to the Standard Portland Cement 
Corporation that I was requested by Mr. Evans as 
a lawyer, to look into the power of the Standard 
Portland Cement Corporation to purchase the bonds 
and securities of other corporations. J assume that 
at that time Mr. Evans did know that I was a law- 
yer practicing here in San Francisco. Mz. Evans 
has been in my office. I met him in Vancouver. I 
have seen a great deal of him, and I think he must 
have had a suspicion that I was a lawyer. I do not 
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know anything about whether I represented certain 
British institutions in which he was likewise inter- 
ested. I have been counsel for the Bank of British 
Columbia, for the Canadian Bank of Commerce and 
for the Bank of British North America. J was at 
that time a director of the Western Fuel Company, 
of which Myr. Howard was President; and I was also 
a subscriber to some of the bonds of the Northwest- 
ern Portland Cement Co. through Mr. Howard, and 
T am financially interested in these various litiga- 
tions. I am nota party to this litigation, but I am 
a party plaintiff in the suit in the State court aris- 
ing out of [673—223] the same transaction—a 
suit upon my note. Since this present suit was 
commenced, I have glanced through Mr. Evans’ dep- 
osition, I have read it over. | 

@. That was why you said, was it not, that the in- 
terview was correctly described by Mr. Evans? 

A. I think Mr. Evans described it on the stand 
here. Piior to March, April and Mav, 1908, I know 
of no relations, contractual or otherwise, between 
the Northwestern Portland Cement Company and 
the Standard Portland Cement Corporation. 

Q. So far as you know, the only transactions be- 
tween those two corporations were the transactions 
involving the stocks and bonds referred to in this 
litigation; is not that correct? 

A. I do not know that that was a transaction be- 
tween those two corporations. Up to March, April 
and May, 1908, I do not know of any relations be- 
tween those two corporations at all. As to whether, 
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prior to the interviews that were had, I had not 
talked with Myr. Evans concerning the matters of 
which he was then complaining, J do not remember 
of having spoken to My. Evans upon the subject 
until he came to mv office and requested me to go to 
Mr. Howard’s office with him for a discussion, which 
was in March, 1908, but I cannot fix the date. I 
cannot remember what he did say to me when he 
came to me on that occasion. I think the conversa- 
tion was very brief. He simply suggested that a 
meeting had better be had among some of the per- 
sons who were interested in these bonds, and that it 
would be wise to go to Mr. Howard’s office and have 
such meeting. I cannot remember whether or not 
he made any reference to the Wenzelburger repott. 
J cannot remember whether he complained at that 
time about any diversion of the Northwestern Com- 
pany’s funds by Mr. Dingee—I cannot remember 
whether those [674—224] matters were specif- 
ically mentioned or not. As to whether on that oc- 
ceasion he made any complaint to me about the ces- 
sation of work at Kendall, Whatcom County, I say 
J cannot remember the details of the conversation. 

I do not think I ever saw the Wenzelburger re- 
port. I was told by Mr. Howard of its general 
character before the visit which Mr. Evans made to 
me to which we have just been referring, but how 
long before [I cannot tell you. In the interview with 
Mr. Howard in which reference was made to the 
Wenzelburger report, it was generally assumed 
through the whole of that conversation that the work 
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upon the Kendall plant had ceased, that the promises 
of M1. Dingee as to the speedy prosecution of that 
work had not been carried out and that the scheme 
had been deferred indefinitely; and that some of the 
assets—some of the moneys of the Northwestern 
Company—had been lent to the Santa Cruz Port- 
land Cement Company. I do not recall anything 
else that was said in that conversation between me 
and Myr. Howard at the time when he brought to my 
attention this Wenzelburger report. 

The MASTER.—Q. Your answer was in respect 
to the interview between all the parties down there. 

A. Yes. 

The MASTER.—I thought that was so, Mr. 
Dunne. He was talking about what occurred at 
that interview. As I understand it, Mr. Smith says 
he does not recall anything about the conversation 
when he learned of the contents of the Wenzelbur- 
ger report from Mr. Howard. 

Mr. DUNNE.—Q. I will ask vou to relate, if vou 
can, the conversation you had with Mr. Howard at 
the time when the Wenzelburger report was brought 
to your attention prior to this visit of Mr. Evans’ to 
which vou have referred. 

A. No, I cannot remember that there was any 
particular conversation. Mr. Howard and I met 
dailv. We had business together. From time to 
time the matter of this Northwestern Company 
[675—225| would come up, and I learned gener- 
ally in the course of conversations, probably the 
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general situation. 

@. When Mr. Evans came to consult you or came 
to vour office, was he familiar at that time with the 
facts and circumstances surrounding or affecting 
the Northwestern Portland Cement Company’s en- 
terprise. 

A. I think that we were all at that time practi- 
eally aware of the condition of things and that con- 
dition was assumed among us. 

Q. Taken for granted, was it not? 

A. We assume that all knew. I have already de- 
tailed what it was we assumed, the cessation of 
work, the temporary deferment of the scheme, and 
the diversion of some of the monevs of the North- 
western to other corporations allied or controlled by 
Mr. Dingee. I do not recall whether Mr. Evans 
made any complaint to me at that time about en- 
deavoring to get information from Av. Dingee, o1 
having his letters ignored. J do not know what was 
My. Evans’ state of mind at that time with regard 
to Mr. Dingee. He did not give expression to any 
feeling on his part with reference to Mr. Dingee that 
I can recollect. JI am quite sure that he never said 
anything in my hearing about prosecuting Mr. Din- 
gee criminally. I have said that J am quite sute 
that he did not say that. ‘I may add, if you will al- 
low me, that the first interview between Mr. Evans 
and myself was very short; he came into the office 
merely to request that I should attend a meeting 
with Mr. Howard. I cannot recall that Ma. Evans 
ever visited my office prior to that time. I do not 
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know just how he came to visit my office on this 
particular occasion. When Mr. ‘Howard came 
back at the end of the first interview with Mr. 
Dingee, he reported that Mr. Dingee had offered to 
have either of the two corporations, the Santa 
Cruz Portland Cement Co. or the Standard 
Portland Cement Corporation, by these stocks and 
bonds, and issue their notes in payment. No ques- 
tion at all was made at [676—226] that time 
about Mr. Dingee’s ability to produce the notes of 
either of these corporations. 

@. Is it not the fact that when Mr. Howard came 
back from My. Dingee, at the termination of the 
first interview, he reported back that Mr. Dingee 
offered the note of the Santa Cruz Portland Cement 
Company. 

Mr. OLNEY.—The witness has already testified 
to. ‘Ghat. 

Mr. DUNNE.—No, he has not; pardon me. 

The MASTER.—Yes, I think he has, Mr. Dunne. 

Mi. DUNNE.—He has testified, as I understand 
him, that My. Howard came back and reported that 
My. Dingee offered either the note of the Santa Cruz 
‘or that of the Standard. Now, I am asking him to 
probe his memory and see whether what My. How- 
ard reported was simply that Dingee offered, not 
the choice between the two corporations, but the sin- 
ele note of the Santa Cruz Portland Cement Com- 
pany. 

A. My recollection is that we were offered the 
choice between the two corporations, 
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Q. Is it not the fact that Mr. Howard, upon re- 
porting to you that Mr. Dingee offered the note of 
the Santa Cruz, then argued to those present that it 
would be better to get the note of the Standard Port- 
land Cement Corporation if it could be got, and that 
upon that argument being made by him he was de- 
puted to return, and the result was that then, and 
then only, was the choice presented as between the 
two corporate notes? 

A. I recollect no such scene as you suggest. 

Mr. BROBECK.—Q. Do you recall any such con- 
versation ? 

A. I recollect no such suggestion made by Mr. 
Howard. My recollection of it is that were were 
offered the choice between the two, and that Mr. 
Howard gave his opinion from some knowledge, or 
what he assumed to be knowledge, of the affairs and 
conditions of the two corporations, that the Stand- 
ard Portland Cement Corporation would be a better 
corporation to deal with. 

Mr. DUNNE.—Q. And thereupon Mr. Evans ex- 
pressed a preference [677—227]| for that note. 
Is not that so? 

A. I think he followed Mr. Howard’s suggestion 
in the matter. The purpose of these notes was to 
evidence the promise to pay which was the consid- 
eration of the sale of these bonds and bonus stock 
that went with them. 

@. Did My. Evans at that time wish to get rid of 
these bonds? 

A. I think that he and all of us were anxious to 
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(Testimony of Sidney V. Smith.) 

sell our bonds and get our money. As to whether 
Mr. Evans at that time knew that Mr. Dingce was 
practically insolvent, I do not know what Mr. Evans 
knew. I don’t remember that the financial condi- 
tion of M1. Dingee personally was discussed among 
us. In the conversations which we have been in- 
quiring about I do not think that any other of Mr. 
Dingee’s enterprises were mentioned, save and ex- 
cept the Standard Portland Cement Corporation 
and the Santa Cruz Portland Cement Co. At the 
time of these interviews My. Evans knew what was 
the purpose of the bond issue of the Northwestern 
Co. I do not like to testify as to Mr. Evans’ knowl- 
edge. I can only answer that by saving that I feel 
quite sure that Mr. Evans knew what I knew, all of 
which was perfectly patent, that the original plan 
for the immediate prosecution of the work of build- 
ing the plant of the Northwestern Company had 
been deferred. Mr. Evans did not, in any of those 
conversations, make any claims that the Standard 
Portland Cement Corporation participated in any 
way in deferring of the building of the plant at Ken- 
dall. We all knew that Mr. Dingce was in control 
of the Standard Portland Cement Corporation. 


[Testimony of Ernest E. Evans, for Plaintiffs and 
Respondents (Recalled). ] 

Thereupon ERNEST E. EVANS was recalled as 

a witness on behalf of the plaintiffs and respondents, 


and thereupon testified as follows, to wit: [678— 
228 | 
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(Testimony of Ernest E. Evans.) 
Cross-examination., 


Mr. OLNEY.—Q. Mr. Evans, state whether or 
not at the first interview which you and Mr. Spencer 
and Mr. Smith had with Mr. Howard in March, 
1908, any proposal or swggestion was made to vou 
and the other gentlemen with you by Mr. Howard 
as to anv plan for relieving you of vour investment 
in the Northwestern Portland Cement Co. 

Mr. DUNNE.—We object to that question upon 
the ground that it is leading and suggestive. 

The MASTER.—I will overrule the objection. 

Mr. DUNNE.—We note an exception. 

A. Do vou mean to sav before M1. Howard inter- 
viewed ‘Mr. Dingee? 

Mr. OLNEY.—Yes. 

A. None whatever. I had no information at that 
interview as to what Mr. Dingee would not do. 
When Mr. Howard, as the result of that interview 
went on my behalf to see Mr. Dingee, he was to 
interview My. Dingee to see what they pro- 
posed doing in regard to going on with these 
works, or what he proposed doing with regard to 
the bonds. Mr. Howard had no authority on 
this crrand to Mr. Dingee, either to make a 
proposal to Mr. Dingee or accept one from him on 
my behalf. I had no information or knowledge 
whatever at any tune as to the intention of either 
the Standard Portland Cement Corporation or Mr. 
Dingee as to the disposition of the stocks and bonds 
of the Northwestern after they had been delivered 
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(Testimony of Ernest EK. Evans.) 

to the Standard Portland Cement Corporation, and 
I first learned of the actual disposition of the stocks 
and bonds of the Northwestern in court here. I had 
no intent in the transaction other than that set out 
in the certified copy of the resolution of the Board 
of Directors of the Standard Portland Cement Cor- 
poration which has been put in evidence in this case. 

Cross-examination. 

I could not give you from memory, Mr. Dunne, 
the date of that first interview; it was in March, 
1908—in the latter part of March, [679—229] 
1908, toward the end of March, and I think that the 
25th or 26th of March, 1908, if not the correct date, 
would be a date very near it. 

Mr. OLNEY.—That is the case for the plaintiffs 
and respondents. 

Mr. DUNNE.—There is one matter here, Mr. Ol- 
ney, with reference to the stock certificates that I 
would like to have an admission upon. It is in ref- 
erence to a certain indorsement. 

Mr. OLNEY.—It is stipulated that in the case of 
such certificates of stock of the Northwestern Port- 
land Cement Company as are indorsed to the Stand- 
ard Portland Cement Corporation, such indorse- 
ment was put upon the certificates in Mr. Howard’s 
office; that is to say, the certificates were indorsed 
in blank, and then in Mr. Howard’s office these 
words were written above the signature of the 
holder of the certificate, typewritten in blue ink: 
‘for value received I hereby assign the within cer- 
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(Testimony of Ernest E. Evans.) 
tificate to the Standard Portland Cement Corpora- 
irom. 

Mr. BROBECIK<.—That is our case. 


AND BE IT FURTHER REMEMBERED, that 
thereafter said cause was submitted to said Master 
as Referee for his report and findings; and that 
thereafter, on the 22d day of December, 1911, said 
Master and Referee made and returned to said 
Court his report, together with his findings of fact 
and conclusions of law, wherein said Master and 
Referee reports that said plaintiffs are entitled to 
judgment against each and all of said defendants, 
for the sum of Thirty-nine Thousand ($389,000.00) 
Dollars, together with interest from the first day of 
May, 1908, at the rate of six (6) per cent per an- 
num, compounded semi-annually, and for causes 
which said report and findings of fact and conclu- 
sions of law are now in the files of said court and 
cause; to which said report and said findings of fact 
and conclusions of law, and to the making, giving, 
rendering and filing: thereof; and to each thereof, 
and the whole thereof, said defendants then and 
there duly excepted, and said defendants now as- 
signs [680—230] the same as error. 

That at the time that said Master made and re- 
turned to said Court his report as aforesaid in the 
above-entitled action, he likewise made and returned 
to the Court his report in the suit in equity between 
the parties hereto hereinbefore mentioned, wherein 
aud whereby said Master found against said Stand- 
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ard Portland Cement Corporation upon all of the 
issues of fact presented bv the pleadings in said suit, 
and reported as his conclusions of law that said 
Standard Portland Cement Corporation was not en- 
titled to anv relief against the plaintiffs in the 
above-entithed action by reason of said bill in equity, 
ov any of the matters therein alleged, to which said 
report and said findings and conclusions of law in 
said suit in equity and to the making, giving, ren- 
dering and filing thereof, and to each thereof and 
the whole thereof, said Standard Portland Cement 
Corporation then and there duly excepted. 

AND BE IT FURTHER REMEMBERED that 
thereafter exceptions were filed by said defendant, 
Standard Portland Cement Corporation, to said re- 
port of said Master and Referee, together with said 
findings and fact and conclusions of law, on the 5th 
day of Januaty, A. Dx 1912; aid that thereaiter 
said exceptions came on duly to be heard by said 
Court on the 24th day of April, A. D. 1912, and were 
submitted to said Court for its ruling thereon, and 
said Court then and there made and gave its order 
overruling said exceptions and confirming said re- 
port, together with said findings of fact and conclu- 
sions of law, and directing judgment for said plain- 
tiffs and against said defendants in accordance with 
said report; to which said ruling and order of said 
Court so given and made on said 24th day of April, 
A.D. 1912, and to the making, giving, rendering and 
filing thereof, and the whole thereof, said defend- 
ants then and there duly excepted and said defend- 
ants how assigns same as error. [ 681— 231] 
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AND BE IT FURTHER REMEMBERED that 
thereafter, and on the 24th day of April, A. D. 1912, 
the judgment of said Court in said action was given, 
made and entered, wherein and whereby, it was and 
is adjudged by said Court that Ernest HE. Evans, 
George Coleman, and Percy W. Evans, plaintiffs, do 
have and recover of and from the Standard Port- 
land Cement Corporation, a corporation, Wilham J. 
Dingee and Irving A. Bachman, defendants, the sum 
of Forty-nine Thousand Four Hundred and four 
aud Three One-hundredths Dollars ($49,404.03) to- 
eether with the costs of plaintiffs in said action; to 
which said Judgment, and to the making, giving, 
rendering, filing and entering thereof, and the whole 
thereof, said defendants then and there duly ex- 
cepted, and now assigns the same as error. 

AND BE IT FURTHER REMEMBERED, that 
at the same time that said defendant Standard Port- 
land Cement Corporation filed exceptions to said re- 
port of the Master and Referee in the above-entitled 
action, together with his findings of fact and conclu- 
sions of law therein, said defendant likewise filed 
exceptions to the report of said Master and Referee, 
together with his findings of fact and conclusions of 
Jaw in said suit in equity, and that said last-men- 
tioned exceptions came on duly to be heard by the 
Court at the same time with the exceptions in the 
above-entitled cause, and were submitted to the 
Court for its ruling, and said Court at the time that 
it made its order overruling said exceptions in the 
above-entitled cause and confirming said report 
therein, together with said findings of fact and con- 
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clusions of law, and directing judgment for said 
plaintiffs and against said defendants in accordance 
with said report, likewise made its order overruling 
said exceptions in said suit in equity and confirming 
said report therein, together with the findings of 
fact and conclusions of law of the Referee therein, 
and directing judgment therein in favor of the 
[682—231la] plaintiffs in the above-entitled cause 
and against said Standard Portland Cement Corpo- 
ration, that said Standard Portland Cement Cor- 
poration was not entitled to any relief against said 
plaintiffs by reason of said bill in equity or any of 
the matters therein alleged. | 

That thereafter, in accordance with said order, the 
judgment of said’ Court in said suit in equity was 
given, made and entered in favor of the plaintifts 
in the above-entitled cause and against said defend- 
ant Standard Portland Cement Corporation, ad- 
judging and decreeing that said Standard Portland 
Cement Corporation was not entitled to any relief 
against the plaintiffs in the above-entitled cause by 
reason of said bill in equity or any of the matters 
therein alleged. 

And now come the above-named defendants and 
assign and specify the following errors occurring at 
the trial of said action, to wit: [688—231b] 


| Assignment of Errors in Bill of Exceptions. | 


13 
Particulars wherein the evidence is insufficient to 
justify the decision, and specification of errors under 
this head: 
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ASSIGNMENT OF ERRORS UNDER THE 
AFORESAID GROUND NUMBER 1. 

(a) Said evidence is wholly insufficient to justify 
that that of Finding IT, of the findings of the Referee 
herein, on which Findings the decision herein 1s 
based, whereby it is found that on May 5, 1908, said 
Standard Portland Cement Corporation made, ex- 
ecuted and delivered to the plaintiffs its promissory 
note dated May 1, 1908, for $30,000.00; which said 
promissory note is set out at length in said Finding 
II; and in this behalf, this petitioner for a new trial 
shows that said evidence fails to disclose any right, 
power or authority in the Vice-President or Sec- 
retary, or both, of said Standard Portland Cement 
Corporation to make, execute or deliver to said plain- 
tiffs the promissory note in said Finding IT, set out; 
and in this behalf this petitioner for a new trial fur- 
ther shows that said evidence discloses that the at- 
tempted making, execution and delivery of the 
promissory note referred to in said Finding II, by 
said vice-president and secretary of said Standard 
Portland Cement Corporation, was a legal fraud 
upon and breach of trust against said Standard Port- 
land Cement Corporation, committed by William J. 
Dingee, said vice-president, and participated in by 
said plaintiffs. 

(b) Said evidence is wholly insufficient to justify 
that part of Finding II of the Findings of the 
Referee herein, on which Findings the decision 
herein is based, whereby it 1s found that said plain- 
tiffs are and always have been the owners and holders 
of the promissory note in said Finding IT set out, and 
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in this behalf, this petitioner for a new trial shows 
that there is no evidence herein to support said find- 
ing, [684—232] or any finding, that said promis- 
sory note ever had any lawful existence, or ever was a 
legal obligation of said Standard Portland Cement 
Corporation. 

(c) Said evidence is wholly insufficient to justify 
that part of Finding III of the Findings of the 
teferee herein, on which Findings the decision herein 
is based, whereby it is found that on May 5, 1908. said 
Standard Portland Cement Corporation made, ex- 
ecuted and delivered to Charles D. Rand its promis- 
sory note dated Mav 1, 1908, for $5,000.00, which said 
promissory note is set out at length in said Finding 
LU, and in this behalf, this petitioner for a new trial 
shows that said evidence fails to disclose any right, 
power or authority in the vice-president or secretary, 
or both, of said Standard Portland Cement Corpora- 
tion to make, execute or deliver to said Charles D. 
Rand the promissory note in said Finding III set 
out; and in this behalf, this petitioner for a new trial 
further shows that said evidence discloses that the 
attempted making, execution and delivery of the 
promissory note referred to in said Finding III by 
sald vice-president and secretary of said Standard 
Portland Cement Corporation, was a legal fraud 
upon and breach of trust against said Standard Port- 
land Cement Corporation, committed by Wilham J. 
Dingec, said vice-president, and participated in by 
said Charles D. Rand and said plaintiffs, his as- 
slenees. 

(d) Said evidence is wholly insufficient to justify 
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that part of Finding III of the Findings of the 
Referee herein, on which findings the decision herein 
is based, whereby it is found that said plaintiffs, ever 
since the assignment and endorsement of said Charles 
D. Rand of said promissory note to them, have been 
the owners and holders thereof; [685—233] and 
in this behalf, this petitioner for a new trial shows 
that there is no evidence herein to support said find- 
ing, or any finding, that said promissory note ever 
had any lawful existence, or ever was a legal obliga- 
tion of said Standard Portland Cement Corporation. 

(e) Said evidence is wholly insufficient to justify 
that part of Finding IV of the Findings of the 
Referee herein, on which Findings the decision herein 
is based whereby it is found that on May 5, 1908, said 
Standard Portland Cement Corporation made, exe- 
cuted and delivered to T. R. Stockett, Trustee, its 
promissory note dated May 1, 1908, for $3,000.00, 
which said promissory note 1s set out at length in said 
Finding IV; and in this behalf, this petitioner for a 
new trial shows that said evidence fails to disclose 
any right, power or authority in the vice-president 
or secretary, or both, of said Standard Portland 
Cement Corporation to make, execute or deliver to 
said T. R. Stockett, Trustee, the promissory note in 
said Finding IV set out; and in this behalf, this 
petitioner for a new trial further shows that said evi- 
cence discloses that the attempted making, execution 
and delivery of the promissory note referred to in 
said Finding LV, by said vice-president and secretary 
of said Standard Portland Cement Corporation, was 
a legal fraud upon and breach of trust against said 
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Standard Portland Cement Corporation, committed 
by William J. Dingee, said vice-president, and partic- 
ipated in by said T. R. Stockett, Trustee, and said 
plaintiffs, his assignees. 

(f) Said evidence is wholly insufficient to justify 
that part of Finding IV of the Findings of the 
Referee herein, on which Findings the decision herein 
is based, whereby it is found that said plaintiffs, ever 
since the [686—234] assignment and endorsement 
by said T. R. Stockett, Trustee, of said promissory 
note to them, have been the owners and holders there- 
of; and in this behalf this petitioner for a new trial 
shows that there is no evidence herein to support said 
finding, or any finding, that said promissory note ever 
had any lawful existence, or ever was a legal obliga- 
tion of said Standard Portland Cement Corporation. 

(g) The said evidence is wholly imsufficient to 
justify that part of Finding V of the Findings of the 
Referee herein, on which Findings the decision herein 
is ‘based, whereby it is found that on Mav 5, 1908, 
said Standard Portland Cement Corporation made, 
executed and delivered to Thomas Graham its prom- 
issory note dated May 1, 1908, for $1,000.00, which 
said promissory note is set out at length in said Find- 
ing V; and in this behalf this petitioner for a new 
trial shows that said evidence fails to disclose any 
right, power or authority, in the vice-president or 
secretary, or both, of said Standard Portland Cement 
Corporation, to make, execute or deliver to said 
Thomas Grahain the promissory note in said linding 
V set out; and in this behalf, this petitioner for a 
new trial further shows that said evidence discloses 
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that the attempted making, execution and delivery 
of the promissory note referred to in said Finding V 
by said vice-president and secretary of said Standard 
Portland Cement Corporation, committed by Wiull- 
iam J. Dingee, said vice-president, and participated 
in by said Thomas Graham and said plaintiffs, his 
assignees. - 

(h) Said evidence is wholly insufficient to justify 
that part of Finding V of the Findings of the Referee 
herein, on which findings the decision herein is based, 
whereby it is found that said plaintiffs, ever since 
the assignment and endorsement by said Thomas 
Graham of said [687—235] promissory note to 
them, have been the owners and _ holders thereof; 
and in this behalf this petitioner for a new trial shows 
that there is no evidence herein to support that find- 
ing, or any finding, that said promissory note ever 
had any lawful existence, or ever was a legal obliga- 
tion of said Standard Portland Cement Corporation. 

(1) ‘Said evidence is wholly insufficient to justify 
Finding VI of the Findings of the Referee herein, on 
which findings the decision herein is based, whereby 
it is found that each of the promissory notes in said 
Findings mentioned was made, executed and deliv- 
ered for a valuable consideration paid and delivered 
by the respective pavees of said notes to said Stand- 
ard Portland Cement Corporation on May 5, 1908, 
that is to say, on said date, the above-named plain- 
tiffs delivered to said Standard Portland Cement 
Corporation 30 bonds and 300 shares of the stock of 
the Northwestern Portland Cement Company, a cor- 
poration, and in consideration therefor there was 
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delivered to the plaintiffs the promissory note set 
forth in the above-mentioned Finding numbered II, 
and at the same time Charles D. Rand delivered to 
said Standard Portland Cement Corporation 5 bonds 
and 50 shares of the stock of the Northwestern Port- 
land Cement Company, a corporation, and in con- 
sideration therefor there was delivered to said Rand 
the promissory note set forth in the above-mentioned 
Finding numbered IIT, and that at the same time T. 
R. Stockett, Trustee, delivered to said Standard 
Portland Cement Corporation 3 bonds and 30 shares 
of the stock of the Northwestern Portland Cement 
Company, a corporation, and in consideration there- 
for there was delivered to said T. R. Stockett, Trus- 
tee, the promissory note set forth in the above-men- 
tioned Finding numbered IV, and that at the same 
time Thomas Graham delivered to [688—286] said 
Standard Portland Cement Corporation 1 bond and 
10 shares of the stock of the Northwestern Portland 
Cement Company, a corporation, and in considera- 
tion therefor there was delivered to said Thomas 
Graham the promissory note set forth in the above- 
mentioned Finding numbered V; and in this behalf 
this petitioner for a new trial shows that said evi- 
dence fails to show that anv of said bonds or shares 
of said stock of said Northwestern Portland Cement 
Company, said corporation, hereinabove and in said 
Finding numbered VI referred to, were ever deliv- 
ered to said Standard Portland Cement Corporation, 
ol came into its possession or under its control, or 
passed into its treasury; and in this behalf, this 
petitioner for a new trial further shows that said evi- 
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dence discloses that said bonds and said shares of 
stock were delivered to and received by and passed 
into the treasury of said Northwestern Portland 
Cement Company; and in this behalf this petitioner 
for a new trial further shows that said evidence fails 
to show that any of the above-mentioned promissory 
notes were made, executed or delivered for a valuable 
or any consideration, paid and delivered, or paid or 
delivered, by the respective or any payees, or payee, 
of said notes, or of any of them to said Standard 
Portland Cement Corporation on May 5, 1908, or at 
any other time, or at all. 

(j) Said evidence is wholly insufficient to justify 
the Findings of the Referee herein, on which findings 
the decision herein is based, and more particularly 
Finding numbered VII, wherein and whereby said 
Referee hath omitted to find upon every issue pre- 
sented by the answer of said Standard Portland 
Cement Corporation in the above-entitled action, and 
hath found that the same issues were presented in 
the equity suit numbered 15,249 in said Finding VII 
referred to, and that said issues were in said equity 
cause determined adversely [689—237] to said 
Standard Portland Cement Corporation, and in this 
behalf this petitioner for a new trial herein shows 
that there was evidence before said Referee upon 
which the other issues referred to in said Finding VII 
should have been determined in the above-entitled 
action, whether involved in the aforesaid equity suit 
or not, that the adverse determination of said other 
issues in said equity suit was not warranted, justified 
or sustained by the evidence in said equity suit, but 
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was contrary to the evidence, and to the weight and 
effect of the evidence therein, and that said Referee 
should have found said issues in said equity suit 
numbered 15,249, favorably to said Standard Port- 
land Cement Corporation. 

(k) Said evidence is wholly insufficient to justify 
the Findings of the Referee herein, on which findings 
the decision herein is based, and more particularly 
the Finding of said Referee that said plaintiffs are 
entitled to judgment against said defendants, and 
each of them, for the sum of $39,000.00, together with 
interest at the rate of six per cent (6%) per annum, 
from the first day of May, 1908, compounded semi- 
annually, and for costs; and in this behalf, this peti- 
tioner for a new trial herein shows that said evidence 
discloses a valid defense on the part of said Standard 
Portland Cement Corporation in the above-entitled 
action, and that upon the pleadings, evidence and 
record in said action said Standard Portland Cement 
Corporation was entitled to findings and judgment 
in its favor and against said plaintiffs. 


iil, 
Particulars wherein said decision is contrary to 
and against law, an assignment of errors under this 
heading: 


ASSIGNMENT OF ERRORS UNDER THE 
AFORESAID GROUND NUMBER 2. [690] 
—238 | 

(a) Said decision is contrary and against law 
because of errors of law occurring during the trial 
and excepted to by said Standard Portland Cement 


us. Hrnest H. Evans et al. 991 


Corporation; and in this behalf, this petitioner for a 
new trial hereby makes express reference to the de- 
tailed specifications herein included in the Assign- 
ment of Errors under the aforesaid ground number 38, 
and makes them and each of them part and parcel 
of this specification. 

(b) Said decision is contrary to and against law, 
because of the insufficiency of the evidence to justify 
said decision; and said petitioner for a new trial 
hereby makes express reference to the detailed speci- 
fications herein included in the Assignment of Errors 
under the aforesaid ground number 1, and makes 
them and each of them part and parcel of this specifi- 
cation. 

(c) Said decision is contrary to and against law, 
because said Iindings failed to find, but should have 
found, that the financial crisis for the year 1907 began 
in the spring of that year, and that during the year 
1907 and 1908 William J. Dingee was without funds 
wherewith to carry on any enterprise, and was insol- 
vent, and that said plaintiffs and their assignors re- 
ceived the par value of the bonds improperly found to 
have been purchased by said Standard Portland 
Cement Corporation, together with accrued interest 
thereon, up to the date of the promissory notes in the 
above-inentioned Findings referred to. 

(d) Said decision is contrary to and against law, 
because in and by said Findings it is found that said 
Standard Portland Cement Corporation has no valid 
defense against or in the above-entitled action, and 
is not entitled to any relief against the above-named 
plaintiffs, and that the above-named plaintiffs are en- 
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titled to judgment against said defendants [691— 
239] in the manner and form stated in said 
Referee’s Conclusions of Law in the above-entitled 
action; whereas said Referee hath failed to find, but 
should have found, that said defendants, and in 
particular said Standard Portland Cement Corpora- 
tion, have a valid defense in and to the above-entitled 
action, and are entitled to the relief prayed for in 
the answers therein, and that the above-named plain- 
tiffs should take nothing by their action herein, and 
that said defendants and each of them should have 
judgment herein for costs. 

(ec) Said decision is contrary to and against law, 
because it failed to grant the relief prayed for by said 
Standard Portland Cement ‘Corporation, and was 
given, made and rendered in favor of the above- 
named plaintiffs and against the above-named de- 
fendants, and because said decision was and is con- 
trary to the evidence and to the weight and effect of 
the evidence, and to the case made and stated in the 
pleadings, evidence and record in the above-entitled 
action. 

(f) Said decision is contrary to and against law, 
because upon the evidence received upon the hearing 
of said cause said Master and Referee erred in mak- 
ing his report and findings of fact and conclusions of 
law in favor of said plaintiff and against said defend- 
ants, and should have made his report and findings of 
fact and conclusions of law in favor of said defend- 
ants and against said plaintiffs. 

(g) Said decision is contrary to and against law, 
hecause said Court erred in making and giving its 
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order overruling the exceptions of said defendants, 
the Standard Portland Cement Corporation, to said 
report and findings of fact and conclusions of law of 
said Master and Referee; and erred in confirming 
said report and findings of fact and conclusions of 
law; and erred in directing judgment for said plain- 
tiffs [692—240] and against said defendants in 
accordance with said report; and said Court erred in 
failing to sustain said objection of said defendant, 
Standard Portland Cement Corporation to said re- 
port, together with said findings of fact and con- 
clusions of law, and erred in failing to direct judg- 
ment in favor of said defendants and against said 
plaintiffs. 

(h) Said decision was contrary to and against law, 
because said Court erred in making, giving, render- 
ing and entering judgment herein, in favor of said 
plaintiffs and against said defendants; and erred in 
failing to give, make, render and enter therein its 
judgment in favor of said defendants and against 
said plaintiffs. 


8 & 


ERRORS IN LAW OCCURRING AT THE 
TRIAL. 


ASSIGNMENT OF ERRORS UNDER THIb 
AFORESAID GROUND NO. III. 

(a) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness Ernest E. 
Evans on cross-examination in his deposition now on 
file in the above-entitled action,— 
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‘‘Mr. Evans, at the time of the sale of the bonds 
and stocks of the Northwestern Portland Cement 
Co. to the Standard Portland Cement Corpora- 
tion, had you considered in your own mind the 
value of the assets of the Northwestern Portland 
Cement Company ?”’ 

Said objection was made upon the ground that said 
question and the evidence sought to be elicited there- 
bv were incompetent, immaterial and irrelevant, and 
not pertinent to any issue in the case and assuming 
a fact as to which there was no evidence, to wit, that 
there was any sale to the Standard Portland Cement 
Corporation, and calling for the secret, uncom- 
municated mental processes of the witness. Said ob- 
jection [6983—241] was overruled by said Referee, 
to which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. 

(b) Said Referee erred in receiving, and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out all of the testimony given 
by the witness Ernest E. Evans in his deposition now 
on file in the above-entitled action, relative to the 
values, and particularly to the value of any estate 
or assets of the Northwestern Portland Cement Com- 
pany. Said motion was made upon the ground that 
said testimony of said witness was incompetent, im- 
material and irrelevant, without foundation,—it not 
appearing that the witness knew either the intrinsic 
value of the alleged assets or the market value 
thereof, and upon the ground that the answer as 
given was not responsive to the question asked. Said 
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motion was denied by said Referee, to which ruling 
said ‘Standard Portland Cement Corporation then 
and there duly excepted and now assigns the same as 
error. 

(c) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness Ernest E. 
Evans on cross-examination in his deposition now on 
file in the above-entitled action: 

‘What figure, if any, did vou put upon those 
assets ?”’ 3 | 


ia} 


‘ 


Said objection was made upon the ground that said 
question and the evidence sought to be elicited thereby 
were incompetent, immaterial and irrelevant, and not 
pertinent to any issue in the case and assuming a fact 
as to which there was no evidence, to wit, that there 
was any sale to the Standard Portland Cement Cor- 
poration, and calling for the secret, uncommunicated 
mental processes of the witness, and upon the further 
ground that his mental condition, or mental processes, 
beliefs, or private opinions, uncommunicated, are im- 
material to any issue in this case, and to not con- 
stitute any fact or facts by which said Standard Port- 
land [694—242] Cement Corporation could or 
should be bound. Said objection was overruled by 
said Referee, to which ruling said Standard Portland 
Cement Corporation then and there duly excepted 
and now assigns the same as error. 

(d) Said Referee erred in receiving, and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out the following answer given 
by the witness Ernest E. Evans, on his cross-exam- 
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ination in his deposition now on file in the above- 
entitled action: 

‘Well, I considered that they were worth be- 
tween $240,000 and $250,000, that is, if the com- 
pany were liquidated.”’ 

Said motion was made upon all the grounds stated 
in the objection mentioned in the last preceding para- 
graph herein, and upon the further ground that said 
answer was purely speculative. Said motion was 
denied by said Referee, to which ruling said Standard 
Portland Cement Corporation then and there duly 
excepted and now assigns the same as error. 

(e) Said Referee erred in receiving and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out the following answer given 
by the witness Ernest E. Evans, on cross-examination 
in his deposition now on file in the above-entitled 
action, in response to the question 

‘‘By ‘liquidated’ you mean, namely, that 
is to say, if the company went into liquidation, 
and the assets were sold, they would realize 
between $240,000 and $250,000, but as a going 
concern JI considered that it was worth par 
easily, because the money which was actually 
spent in construction would have had to be spent, 
anyhow.’’ 


Said motion was made upon all the grounds 
enumerated in paragraph (c) hereof, and upon the 
further ground that said answer is not responsive to 
the question asked, and upon the [695—243] fur- 
ther ground that the witness was merely speculating 
as to possibilities, and not stating a fact, but making 
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an argument. Said motion was denied by said 
Referee, to which ruling the said Standard Portland 
Cement Corporation duly excepted and now assigns 
the same as error. 

(f) Said Referee erred in receiving and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out the following passage from 
the testimony given by the witness, Ernest IE. 
Evans, on cross-examination in his deposition now 
on file in the above-entitled action,— 

‘‘@. Considering the concern as a going con- 
cern, or as a concern the owners of which con- 
template going ahead with it, would you have 
out a different figures upon the assets? A. 
Certainly, the going ahead with it. I would con- 
sider it fully worth par.”’ 

Said motion was made upon all the grounds here- 
tofore stated in paragraph (c) hereof and in the last 
preceding paragraph hereof. Said motion was de- 
nied by said Referee, to which ruling said Standard 
Portland Cement Corporation duly excepted and 
now assigns the same as error. 

(g) Said Referee erred in receiving, and in denv- 
ing the motion of said Standard Portland Cement 
Corporation, to strike out, the following passage 
from the testimony given by the witness Ernest EL. 
Evans on cross-examination in his deposition now on 
file in the above-entitled action,— 

‘““@. At the time referred to of the sale of 
your stocks and bonds to the Standard Portland 
Cement Corporation, did you have any informa- 
tion as to the plans of Mr. Dingee or Mr. Bach- 
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man for going ahead, or not going ahead with 
the Northwestern Cement Company? ie. 
Yes; I distinctly understood all along that they 
were going ahead with this, only they had 
stopped it owing to the financial panic until 
things [696—244] settled down again, and at 
the time that I met Dr. Bachman when he went 
to examine the property, of course we spent the 
evening together, and he distinctly stated this 
Northwestern Portland Cement Company was 
to be eventually amalgamated with the Santa 
Cruz and the Standard Portland Cement Cor- 
poration.”’ 


Said motion was made upon all the grounds here- 
tofore enumerated in the previous paragraphs 
herein, and upon the further grounds that the above 
mentioned answer was incompetent, immaterial, and 
irrelevant, not responsive, involving hearsay, ea 
parte declarations of persons by whose statements 
the above-named Standard Portland Cement Cor- 
poration would not be bound or should not be bound, 
and not proper cross-examination. Said motion was 
denied by said Referee, to which ruling said Stand- 
ard Portland Cement Corporation then and there 
duly excepted, and now assigns the same as error. 

(bh) Said Referee erred in receiving, and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out, the following passage from 
the testumony given by the witness Ernest KE. Evans 
on cross-examination in his deposition now on file in 
the above-entitled action,— 

‘“What interest, if any, did you understand 
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the Standard Portland Cement Company had 
in the Northwestern Cement Company? 
A. Well, the idea of starting the Northwest- 
ern Company was strategic, and with the idea 
of protecting the other factories.”’ 


Said motion was made upon all the grounds here- 
tofore stated in the last preceding paragraph hereof. 
Said motion was denied by said Referee, to which 
ruling said Standard Portland Cement Corporation 
then and there duly excepted, and now assigns the 
same as error. [697—245] 

(i) Said Referee erred in receiving, and denying 
the motion of said Standard Portland Cement Cor- 
poration to strike out, a portion of the following pas- 
sage from the testimony given by the witness John 
L. Howard on cross-examination upon the hearing 
in the above-entitled action,— 

“*@. At the time of the purchase of the bonds 
of the Northwestern Portland Cement Company 
by the Standard Portland Cement Corporation 
was anything said by Mr. Dingee as to the plans 
of the Standard Portland Cement Corporation 
relative to the Northwestern? eel “dent 
recall that he said anything at that time, but 
both he and Bachman had frequently spoken of 
it before.’ 

Said motion was made upon the ground that the 
latter half of the foregoing answer was not respon- 
sive to the question asked. Said motion was denied 
by said Referee, to which ruling said Standard Port- 
land Cement Corporation then and there duly ex- 
cepted, and now assigns the same as error. 
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(j) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness John L. 
Howard on cross-examination upon the hearing of 
the above-entitled action,— 

‘*@. I call vour attention to Defendants’ Ex- 
hibit 2, and to the letter therein by the Standard 
Portland Cement Corporation to the Western 
Fuel Company dated March 8, 1906, and to the 
assignment therein dated June 30, 1906, by the 
Western Fuel Company to the Western Build- 
ing Material Company of the sales contract be- 
tween the Western Fuel Company and the 
Standard Portland Cement Company, and to the 
consent therein of such assignment by the 
Standard Portland Cement Company, and ask 
you what is the explanation [698—246] of 
the provision in the letter and assignment to the 
effect that the sales contract may at any time 
be terminated at the option of the Standard 
Portland Cement Company in case you yourself 
should cease at any tme to be the general execu- 
tive office of the Western Fue] Company or the 
Western Building Material Company ?”’ 


Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incompe- 
tent, not proper cross-examination, without founda- 
tion in this, that it does not appear that the witness 
knows, and an attempt to vary the terms of a written 
instrument of parol evidence. Said objection was 
overruled by said Referee, to which ruling said 
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Standard Portland Cement Corporation then and 
there duly excepted and now assigns the same as 
error. 

(k) Said Referee erred in sustaining the objec- 
tion of the above-named plaintiffs to the following 
question asked the witness John L. Howard upon the 
hearing of the above-entitled matter,— 

‘“Q. Now, it appeared then at that time that 
you were in doubt whether you learned of that 
at the time of the Wenzelburger report or 
whether you learned of it later?”’ 


Said objection was made upon the ground that said 
question assumes something that is not in the case. 
Said objection was sustained by said Referee, to 
which ruling said Standard Cement Corporation 
then and there duly excepted and now assigns the 
same as error. 

(1) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness Foster 
Young upon the hearing [699—247] in the above- 
entitled action,— | 

““Q. But you understood, anyhow, did you not, 
that he came there in accordance with the letter 
of May 4, 1908 ?”’ 

Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby were incompetent and not proper cross- 
examination, and upon the further ground that the 
understanding of the witness is not evidence. Said 
objection was overruled by said Referee, to which 
ruling said Standard Portland Cement Corporation 
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then and there duly excepted and now assigns the 
same as error. 

(m) Said Referee erred in granting the motion 
of the above-named plaintiffs to strike out from the 
record in the above-entitled action the minute-book 
of the Northwestern Portland Cement Corporation, 
to which ruling said Standard Portland Cement 
Corporation then and there duly excepted and now 
assigns the same as error. 

(n) Said Referee erred in sustaining the objec- 
tion of the above-named plaintiffs to the introduction 
in evidence upon the hearing of the above-entitled 
action of the book containing the bond account and 
record of subscriptions and sales of bonds of the 
Northwestern Portland Cement Company. Said 
objection was made upon the ground that said book 
was incompetent, immaterial, hearsay, and not the 
best evidence. Said objection was sustained by said 
Referee, to which ruling said Standard Portland 
Cement Corporation then and there duly excepted 
and now assigns the same as error. 

(0) Said Referee erred in sustaining the objec- 
tion of the above-named plaintiffs to the receiving 
in evidence upon the hearing of the above-entitled 
action of the memorandum slip in the handwriting 
of William J. Dingee showing subscription for bonds 
of the Northwestern Portland Cement Company. 
Said objection was made upon the ground that said 
[700—248] memorandum slip was incompetent, 
hearsay and not binding upon any of the parties to 
this action, and not within the knowledge of the wit- 
ness. Said objection was sustained hy said Referee, 
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to which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
sions the same as error. 

(p) Said Referee erred in sustaining the objec- 
tion of the above-named plaintiffs to the following 
question asked the witness Foster Young during the 
hearing of the above-entitled action,— 

‘*@. Has there ever been any question in your 
mind as to whether you held those bonds to the 
order of the Standard Portland Cement Cor- 
poration ?’’ 

Said objection was made upon the ground that said 
question was incompetent and immaterial and call- 
ing for the opinion and view of the witness. Said 
objection was sustained by said Referee, to which 
ruling said Standard Portland Cement Corporation 
then and there duly excepted and now assigns the 
same as error. ,; 

(q) Said Referee erred in sustaining the objec- 
tion of the above-named plaintiffs to the following 
question asked the witness Foster Young during the 
hearing of the above-entitled action,— 

‘*@. Have you ever regarded the Standard 
Portland Cement Corporation as in any manner 
the owner of those bonds ?’’ 


Said objection was made upon the ground that 
said question was incompetent and immaterial and 
calling for the opinion and view of the witness. 
Said objection was sustained by said Referee, to 
which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. [701—249] 
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_ (2) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness John L. 
Howard upon the hearing of the above-entitled ac- 
tion,— 

“Mr. Howard will you state to the Court what 
evidences of lime there were in this ground in 
Washington which was finally acquired by the 
Northwestern Portland Cement Company ?”’ 


Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incompe- 
tent, and without foundation in this that it was not 
shown that the witness is competent, and upon the 
further ground that it was not a proper subject mat- 
ter in any event for statement by the witness—he not 
having been shown to have been experienced in the 
line to which the inquiry was addressed, and upon 
the further ground that the witness was a general 
merchant and neither a geologist nor an expert upon 
these matters, and upon the further ground that it 
already appeared that the witness had not been 
actually on the spot. Said objection was overruled 
by said Referee, to which ruling the said: Standard 
Portland Cement Corporation then and there duly 
excepted, and now assigns the same as error. 

(s) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness John L. 
Howard at the hearing in the above-entitled 
action,— 

‘*@. What was its extent?’’ 
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Said objection was made upon the ground that no 
foundation had been laid, in this, that it did not ap- 
pear that the witness knew. Said objection was 
overruled by said Referee, to which ruling the said 
Standard Portland Cement Corporation [702— 
200] then and there duly excepted, and now assigns 
the same as error; and: in this behalf this defendant, 
Standard Portland Cement Corporation, further as- 
signs as error the ruling of said Referee admitting 
general statements by said witness John L. Howard 
as to the extent and size of the above-mentioned hme 
deposits. 

(t) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness John L. 
Howard during the hearing of the above-entitled 
action,— 

‘‘Q. Did this acceptance or any other accept- 
ance by the Western Fuel Company in favor of 
either the Standard Cement Corporation or the 
Santa Cruz Portland Cement Company have 
anything to do or play any part in connection 
with the sale of the bonds of the Northwestern 
Portland Cement Company involved in this 
transaction ?”’ 

Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby were immaterial, irrelevant, and incompe- 
tent, and calling for the opinion and private judg- 
ment of the witness, and upon the further ground 
that the witness had already testified that he had no 
recollection as to anything else affecting these ac- 
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ceptances except what appeared on the paper itself. 
Said objection was overruled by said Referee, to 
which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now 
assigns the same as error. 

(u) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness John L. 
Howard during the hearing of the above-entitled 
action,— 

‘‘™. What knowledge or information did you 
have as to [708—251] any intention on the 
part of Mr. Dingee that the bonds and stock of the 
Northwestern Portland Cement Company pur- 
chased by the Standard Portland Cement Cor- 
poration were not to be held by the latter com- 
pany, but were to be turned over to the North- 
western Company ?”’ 


Said objection was made upon the ground that the 
question asked and the testimony sought to be 
elicited thereby were incompetent, being an effort to 
establish the intention of one person by the state- 
ments of another person. Said objection was over- 
ruled by said Referee, to which ruling said Stand- 
ard Portland Cement Corporation then and there 
duly excepted and now assigns the same as error. 

(v) Said Referee erred in receiving, and in deny- 
ing the motion of said Standard Portland Cement 
Corporation to strike out, the following passage from 
the testimony given by the witness John L. Howard 
during the hearing of the above-entitled action,— 

“Q. What knowledge or information did you 
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have as to the actual disposition of the bonds 
and stocks of the Northwestern that was sold to 
the Standard Portland Cement Corporation? 
A. The only knowledge that I had was the fact 
of their delivery by Mr. Norcross to Mr. Young, 
Beyond that nothing.’’ 

Said motion to strike out was made upon the 
ground that the question asked and answer calls for 
and states the conclusion of the witness, on the fur- 
ther ground that it does not appear that the witness 
had any real or personal knowledge upon the subject, 
and upon the further ground that he testified from 
hearsay only. Said motion was denied by said 
Referee, to which ruling said Standard Portland Ce- 
ment Corporation then and there duly excepted and 
now assigns the same as error. 

(w) Said Referee erred in overruling the objec- 
tion [704—252] of said Standard Portland Ce- 
ment Corporation to the following question asked the 
witness Sidney V. Smith upon his direct examina- 
tion during the hearing of the above-entitled 
action,— 

‘*™. What took place at that interview as you 
remember it?’’ 

Said objection was made upon the ground that the 
question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incompe- 
tent, and calling for hearsay, and upon the further 
eround that it did not appear that the party or pai- 
ties sought to be charged with what took place at 
that interview, or any representative of them was 
present thereat, and upon the further ground that as 
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against the Northwestern Portland Cement Com- 
pany, and particularly as against the Standard Port- 
land Cement Corporation the proferred evidence was 
res inter alios acta, and self-serving. Said objection 
was overruled by said Referee, to which ruling the 
said Standard Portland Cement Corporation then 
and there duly excepted and now assigns the same as 
error. 

(x) Said Referee erred in overruling the objec- 
tion of said Standard Portland Cement Corporation 
to the following question asked the witness Irnest 
K. Evans during the hearing of the above-entitled 
action,— 

‘‘@. Mr. Evans, state whether or not at the 
first interview which you and Mr. Spencer and 
Myr. Smith had with Mr. Howard in March, 1908, 
any proposal or suggestion was made to you and 
the other gentlemen with you, by Mr. Howard, 
as to any plan for relieving you of your invest- 
ments in the Northwestern Portland Cement 
Company ?”’ 

Said objection was made upon the ground that said 
question was leading and suggestive. Said objec- 
tion was overruled by said Referee, to which ruling 
said Standard Portland [705—253] Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. 

(y) Said Referee erred in finding that said 
Standard Portland Cement Corporation has no valid 
defense against or in the above-entitled action, and 
is not entitled to any relief against the above-named 
plaintiffs, and that the above-named plaintiffs are en- 
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titled to a judgment against said defendants in the 
manner and form stated in said Referee’s Conclu- 
sions of Law in the above-entitled action. To which 
said findings by said Referee said Standard Portland 
Cement Corporation then and there duly excepted 
and now assigns the same as e1ror. 

(z) Said Referee erred in failing to find, but 
should have found, that said Standard Portland 
Cement Corporation has a valid defense in and to 
the above-entitled action, and is entitled to the relief 
prayed for in its answer therein; and failed to find. 
but should have found, that the above-named plain- 
tiffs should take nothing by their action herein, and 
that said Standard Portland Cement Corporation 
should have judgment herein for its costs. Which 
said action by said Referee this petitioner for a new 
trial how assigns as error. 

(aa) Said Referee erred in not granting the re- 
lef prayed for by this petitioner, and in giving, mak- 
ing and rendering his report and findings in favor of 
the above-named plaintiffs and against this peti- 
tioner for a new trial; and erred in not giving, 
making and rendering his report and findings in the 
above-entitled cause in favor of this petitioner, and 
against the above-named plaintiffs; and erred in 
giving, making and rendering his report and findings 
in the above-entitled cause in favor of said plaintiffs 
and against said defendants upon the [706—254 | 
pleadings, evidence and record in the above-entitled 
action; all of which said action by said Referee this 
petitioner for a new trial now assigns as error. 

(bb) Said Referee erred in giving, making and 
rendering his report and findings in the above-en- 
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titled cause in favor of said plaintiffs and against 
said defendants, in this, that said report and find- 
ings, and each and all of them, were and was and 
are and is contrary to law, not warranted, justified 
or sustained by the evidence, and contrary to the 
evidence and to the weight and effect of the evidenée 
and to the case made and stated in the pleadings, evi- 
dence and record in the above-entitled cause; all of 
which this petitioner for a new trial now assigns as 
error. 

(ce) Said Civeuit Court erred in overruling the 
objections and exceptions of said Standard Portland 
Cement Corporation to said report and findings of 
said Referee, in confirming said report and findings 
of said Referee, and in ordering judgment in the 
above-entitled action in conformity with said report 
and findings; to all of which said Standard Port- 
land Cement Corporation then and there duly ex- 
cepted, and now assigns the same as error. 

(dd) Said Cireuit Court erred in giving, mak- 
ing, rendering and entering its judgment in the 
above-entitled action in favor of said plaintiffs and 
against said defendants, in conformity with said re- 
port and findings of said Referee; to all of which 
said Standard Portland Cement Corporation then 
and there duly excepted, and now assigns the same 
as error. 

AND BE IT FURTHER REMEMBERED 
hereby that said Standard Portland Cement Corpo- 
ration relies upon any error apparent from the 
pleadings, testimony, exhibits and documents on file 
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in said [707—255] Court and Cause not herein- 
above covered. 


AND BE IT FURTHER REMEMBERED 
that the above and foregoing bill of exceptions is a 
full, true and accurate statement of all the evidence 
in the cause, and also and in addition thereto, a full, 
true and accurate statement of all objections, rulings 
and exceptions relied on by said Standard Portland 
Cement Corporation, and other proceedings in and 
upon the above-entitled cause and said trial, and that 
no other or different evidence, objections, rulings or 
exceptions relied on by said Standard Portland Ce- 
ment Corporation were had in or upon the above- 
entitled cause or said trial. 


And now, within due time, said Standard Port- 
land Cement Corporation presents and tenders this, 
its said bill of exceptions to said Court, and in order 
that said exceptions may be preserved and perpetu- 
ated, and in furtherance of justice and that right 
may be done, said Standard Portland Cement Cor- 
poration presents the foregoing as its bill of excep- 
tions herein, and prays that the same may be settled, 
approved, allowed, signed and certified as provided 
by law. 

THE STANDARD PORTLAND CEMENT 
CORPORATION, A Corporation, De- 
fendant. 

By MORRISON, DUNNE & BROBECK 
and J. J. DUNNE, 
Its Attorneys. [708—256]| 
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[Order Settling and Allowing Bill of Exceptions. ] 
The foregoing Bill of Exceptions is correct, and 
may be settled, allowed and approved without notice. 

Dated: San Francisco, November 15th, 1912. 

J. KE. PRINGLE, 

OLNEY, PRINGLE & MANNON, 

PAGE, MeCUTCHEN, KNIGHT & 
OLNEY, 

Attorneys for Ernest E. Evans, George Coleman and 
Perey W. Evans, Partners Doing Business Un- 
der the Firm Name of Evans, Coleman & Evans, 
Said Plaintiffs. 

The above and foregoing bill of exceptions is here- 
by settled and allowed in all respects as stipulated by 
the parties thereto. 

November 31st, 1912. 

WM. C. VAN FLERT, 
District Judge. 

| Endorsed]: Filed Nov. 21, 1912. W. B. Maling, 

Clerk. By J. A. Schaertzer, Deputy Clerk. [709] 
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In the District Court of the United States in and for 
the Northern District of California, Second Di- 
vision. 

No. 14,887. 
ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 


COLEMAN and EVANS, 
Plaintiffs, 


vs. 
STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. DIN- 
GEE and IRVING A. BACHMAN, 
Defendants. 


Petition for Writ of Error. 


The above-named Standard Portland Cement Cor- 
poration conceiving itself aggrieved by the final 
judgment given, made and entered by the above- 
named court in the above-entitled cause, upon the is- 
sues therein joined, under date of April 24th, A. D. 
1912, said judgment being now on file in said cause 
and Court, it hereby petitions the above-entitled 
court for an order allowing it to prosecute a Writ 
of Error to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, at San Francisco, in the 
State of California, from said judgment, and from 
the whole thereof, for the reasons set forth in the 
Assignments of Errors which is filed herewith, under 
and pursuant to the laws of the United States in that 
behalf made and provided and it prays that this peti- 
tion for said Writ of Error may be allowed, and that 
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a transcript of the record, proceedings and papers 
upon which said judgment was given, made and en- 
tered, as aforesaid, duly authenticated, may be sent 
to the United States Circuit Court of Appeals for the 
Ninth Cireuit, at the City of San Francisco, in the 
State of California. 
Dated: San Francisco, July 25, 1912. 
J. J. DUNNE, 
MORRISON, COPE & BROBECK, 
MORRISON, DUNNE & BROBECK, 
Attorneys for said Plaintiff in Error, Standard 
Portland Cement Corporation. 


[Endorsed]: Filed Jul. 25, 1912. Jas. P. Brown, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [710] 
In the District Court of the United States in and for 

the Northern District of California, Second Di- 
VIStON. 
No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Pilaintiins, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. Din- 
GEE and IRVING A. BACHMAN, 

Defendants. 


Assignment of Errors [on Writ of Error ]. 
Now comes the Standard Portland Cement Corpo- 
ration, a corporation, defendant above named, and 
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makes and files the following Assignment of Errors 
upon which it will rely in the prosecution of its Writ 
of Error in the above-entitled cause: 


il. 

The evidence received upon the trial of the above- 
entitled action is wholly insufficient to justify that 
of Finding II of the findings of the Referee herein 
on which findings the decision herein is based, where- 
by it is found that on May 5, 1908, said Standard 
Portland Cement Corporation made, executed and 
delivered to the plaintiffs its promissory note dated 
May 1, 1908, for $80,000.00, which said promisso1v 
note is set out at length in said Finding II; and in 
this behalf, this petitioner for a new trial shows that 
said evidence fails to disclose any right, power or au- 
thority in the vice-president or secretary, or both, of 
said Standard Portland Cement Corporation to 
make, execute or deliver to said plaintiffs the prom- 
issory note in said Finding II set out; and in this 
behalf, this petitioner for a new trial further shows 
that said evidence discloses that the attempted mak- 
ing, execution [711] and delivery of the promis- 
sory note referred to in said Finding IT, by said vice- 
president and secretary of said Standard Portland 
Cement Corporation, was a legal fraud upon, and 
breach of trust against said Standard Portland Ce- 
ment Corporation, committed by William J. Dingee, 
said vice-president, and participated in by said 


plaintiffs. 
7; 


Said evidence is wholly insufficient to justify that 
part of Finding II of the Findings of the Referee 
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herein, on which Findings the decision herein is 
based, whereby it is found that said plaintiffs are and 
always have been the owners and holders of the 
promissory note in said Finding IT set out; and in 
this behalf, this petitioner for a new trial shows that 
there is no evidence herein to support said finding, 
or any finding, that said promissory note ever had 
any lawful existence, or ever was a legal obligation 
of said Standard Portland Cement Corporation. 


3. 

Said evidence is wholly insufficient to justify that 
part of Finding III of the Findings of the Referee 
herein, on which Findings the decision herein is 
based, whereby it 1s found that on May 5, 1908, said 
Standard Portland Cement Corporation made, exe- 
cuted and delivered to Charles D. Rand its promis- 
sory note dated May 1, 1908, for $5,000.00, which 
said promissory note is set out at length in said Find- 
ing III, and in this behalf, this petitioner for a new 
trial shows that said evidence fails to disclose any 
right, power or authority in the vice-presidency or 
secretary, or both, of said Standard Portland Ce- 
ment Corporation to make, execute or deliver to said 
Charles D. Rand the promissory note in said Finding 
III, set [712] out; and in this behalf, this peti- 
tioner for a new trial further shows that said evi- 
dence discloses that the attempted making, execution 
and delivery of the promissory note referred to in 
l‘inding ILI, by said vice-president and secretary of 
said Standard Portland Cement Corporation, was a 
legal fraud upon, and breach of trust against said 
Standard Portland Cement Corporation, committed 
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by Wilham J. Dingee, said vice-president, and par- 
ticipated in by said Charles D. Rand, and said plain- 


tiffs, his assignees. 
4, 


Said evidence is wholly insufficient to justify that 
part of Finding III, of the Findings of the Referee 
herein, on which findings the decision herein is based, 
whereby it is found that said plaintiffs, ever since the 
assignment and endorsement by said Charles D. 
Rand of said promissory note to them, have been the 
owners and holders thereof; and in this behalf, this 
petitioner for a new trial shows that there is mo ev1- 
dence herein to support said finding, or any finding, 
that said promissory note ever had any lawful exist- 
ence, or ever was a legal obligation of said Standard 
Portland Cement Corporation. 


~ 


D. 

Said evidence is wholly insufficient to justify that 
part of Finding IV of the Findings of the Referee 
herein, on which Findings the decision herein is 
based, whereby it is found that on May 5, 1908, said 
Standard Portland Cement Corporation made, exe- 
cuted and delivered to T. R. Stockett, Trustee, its 
promissory note dated May 1, 1908, for $3,000.00, 
which said promissory note is set out at length in 
said Finding IV; and in this behalf, this petitioner 
for a new trial shows that said evidence fails to dis- 
close any right, power or authority [7138] in the 
vice-president or secretary, or both, of said Standard 
Portland Cement Corporation to make, execute or 
deliver to said T. R. Stockett, Trustee, the promis- 
sory note in said Finding IY, set out; and in this 
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behalf, this petitioner for a new trial further shows 
that said evidence discloses that the attempted mak- 
ing, execution and delivery of the promissory note, 
referred to in said Finding IV, by said vice-presi- 
dent and secretary of said Standard Portland Ce- 
ment Corporation, was a legal fraud upon, and 
breach of trust against said Standard Portland Ce- 
ment Corporation, committed by William J. Dingee, 
said vice-president, and participated in by said T. R. 
Stockett, trustee, and said plaintiffs, his assignees. 


6. 

Said evidence is wholly insufficient to justify that 
part of Finding IV of the Findings of the Referee 
herein, on which Findings the decision herein is 
based, whereby it is found that said plaintiffs, ever 
since the assignment and endorsement by said T. R. 
Stockett, trustee, of said promissory note to them, 
have been the owners and holders thereof; and in 
this behalf, this petitioner for a new trial shows that 
there is no evidence herein to support said finding, 
or any finding, that said promissory note ever had 
any lawful existence, or ever was a legal obligation 
of said Standard Portland Cement Corporation. 

t. 

Said evidence is wholly insufficient to justify that 
part of Finding V of the Findings of the Referee 
herein, on which Findings the decision herein is 
based, whereby it is found that on May 5, 1908, said 
Standard Portland Cement Corporation made, exe- 
cuted and delivered to Thomas Graham its promis- 
sory [714] note dated May 1, 1908 for $1,000.00, 
which said promissory note is set out at length in 
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said Finding V; and in this behalf, this petitioner 
for a new trial shows that said evidence fails to dis- 
close any right, power or authority, in the vice-presi- 
dent or secretary, or both, of said Standard Portland 
Cement Corporation, to make, execute or deliver to 
said Thomas Graham the promissory note in said 
Finding V. set out; and in this behalf, this petitioner 
for a new trial further shows that said evidence dis- 
closes that the attempted making, execution and de- 
livery of the promissory note referred to in said 
Finding V, by said vice-president and secretary of 
said Standard Portland Cement Corporation, com- 
mitted by William J. Dingee, said vice-president, 
and participated in by said Thomas Graham and said 
plaintiffs, his assignees. 
8. 

Said evidence is wholly insufficient to justify that 
part of Finding V of the Findings of the Referee 
herein, on which Findings the decision herein is 
based, whereby it is found that said plaintiffs, 
ever since the assignment and endorsement by said 
Thomas Graham of said promissory note to them, 
have been the owners and holders thereof; and in 
this behalf, this petitioner for a new trial shows that 
there 1s no evidence herein to support that finding, 
ov any finding, that said promissory note ever had 
any lawful existence, or ever was a legal obligation 
of said Standard Portland Cement Corporation. 


S. 
Said evidence is wholly insufficient to justify 
Finding VI of the Findings of the Referec herein, 
on which findings the decision herein is based, where- 
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by it is found that each of the promissory notes in 
said Findings mentioned was made, [715] exe- 
cuted and delivered for a valuable consideration 
paid and delivered by the respective payees of 
said notes to the Standard Portland Cement Cor- 
poration on May 35, 1908, that is to say: on said 
date, the above-named plaintiffs delivered to said 
Standard Portland Cement Corporation 30 bonds 
and 300 shares of the stock of the Northwestern 
Portland Cement Company, a corporation, and in 
consideration therefor there was delivered to the 
plaintiffs the promissory note set forth in the above- 
mentioned Finding numbered II, and that at the 
saine time, Charles D. Rand delivered to said Stand- 
ard Portland Cement Corporation 5 bonds and 50 
shares of the stock of the Northwestern Portland 
Cement Company, a corporation, and in considera- 
tion therefor there was delivered to said Rand the 
promissory note set forth in the above-mentioneca 
Finding numbered III, and that at the same time, 
T. R. Stockett, trustee, delivered to said Standard 
Portland Cement Corporation 3 bonds and 30 shares 
of the stock of the Northwestern Portland Cement 
Company, a corporation, and in consideration there- 
for there was delivered to said T. R. Stockett, trus- 
tee, the promissory note set forth in the above-men- 
tioned Finding numbered IV, and that at the same 
time Thomas Graham delivered to said Standard 
Portland Cement Corporation 1 bond and 10 shares 
of the stock of the Northwestern Portland Cement 
Company, a corporation, and in consideration there- 
for there was delivered to said Thomas Graham the 
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promissory note set forth in the above-mentioned 
Finding numbered V; and in this behalf, this peti- 
tioner for a new trial shows that said evidence fails 
to show that any of said bonds or shares of said stock 
of said Northwestern Portland Cement Company, 
said corporation, hereinabove and in said Finding 
numbered VI referred to, were [716] ever deliv- 
ered to said Standard Portland Cement Corporation, 
or came into its possession, or under its control, or 
passed into its treasury; and in this behalf, this peti- 
tioner for a new trial further shows that said evi- 
dence discloses that said bonds and said shares of 
stock were delivered to and received by and passed 
into the treasury of said Northwestern Portland 
Cement Company; and in this behalf, this petitioner 
for a new trial further shows that said evidence fails 
to show that any of the above-mentioned promissory 
notes were made, executed or delivered for a valu- 
able or any consideration, paid and delivered, or paid 
or delivered, by the respective or any payees or payee 
of said notes, or any of them, to said Standard Port- 
land Cement Corporation on May 5, 1908, or at any 
other time, or at all. 
10. 

Said evidence is wholly insufficient to justify the 
Findings of the Referee herein, on which Findings 
the decision herein is based, and more particularly 
Finding numbered VII, wherein and whereby said 
Referee hath omitted to find upon every issue pre- 
sented by the answer of said Standard Portland 
Cement Corporation in the above-entitled action, and 
hath found that the same issues were presented in 


1022 Standard Portland Cement Corporation 


the equity suit numbered 15,249, in said Finding VII 
referred to, and that said issues were in said equity 
cause determined adversely to said Standard Port- 
land Cement Corporation; and in this behalf this peti- 
tioner for a new trial herein shows that there was 
evidence before said Referee upon which the other 
issues referred to in said Finding VII should 
have been determined in the above-entitled action, 
whether involved in the aforesaid equity suit or not, 
that the adverse determination of said other issues 
in said equity suit was not warranted, justified 
[717] or sustained by the evidence in said equity 
suit, but was contrary to the evidence, and to the 
weight and effect of the evidence therein, and that 
said Referee should have found said issues in said 
equity suit numbered 15,249, favorably to said Stand- 
ard Portland Cement Corporation. 


Li. 


said evidence is wholly insufficient to justify the 
Findings of the Referee herein, on which Findings 
the decision herein is based, and more particularly 
the Finding of said Referee that said plaintiffs are 
entitled to judgment against said defendants, and 
each of them, for the sum of $39,000.00, together with 
interest at the rate of six per cent (6%) per annum, 
from the first day of May, 1908, compounded semi- 
annually, and for costs; and in this behalf, this peti- 
tioner for a new trial herein shows that said evidence 
discloses a valid defense on the part of said Standard 
Portland Cement Corporation in the above-entitled 
action, and that upon the the pleadings, evidence and 
record in said action said Standard Portland Cement 
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Corporation was entitled to findings and judgment 
in its favor and against said plaintiffs. 
12. 

The decision given and made in the above-entitled 
cause 1s contrary and against law because of errors 
of law occurring during the trial and excepted to by 
said Standard Portland Cement Corporation; and in 
this behalf, this petitioner for a new trial hereby 
makes express reference to the detailed specifications 
herein included in the Assignment of Errors under 
the aforesaid Ground Number 3, and makes them 
and each of them part and pareel of this specifica- 
tion. [718] 

18. 

Said decision is contrary to and against law, be- 
cause of the insufficiency of the evidence to justify 
said decision; and said petitioner for a new trial 
hereby make express reference to the detailed speci- 
fications herein included in the Assignment of Er- 
rors under the aforesaid ground number 1, and 
makes them and each of them part and parcel of 
this specification. 

14. 

Said decision is contrary to and against law, be- 
cause said Findings failed to find, but should have 
found, that the financial crisis for the year 1907 be- 
gan in the spring of that year, and that during the 
1907 and 1908 William J. Dingee was without funds 
wherewith to carry on any enterprise and was in- 
solvent, and that said plaintiffs and their assignors 
received the par value of the bonds improperly 
found to have been purchased by said Standard 
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Portland Cement Corporation, together with ac- 
crued interest thereon, up to the date of the prom- 
issory: notes in the above-mentioned Findings re- 
ferred to. 

15. 

Said decision is contrary to and against law, be- 
cause in and by said Findings it is found that said 
Standard Portland Cement Corporation has no 
valid defense against or in the above-entitled action, 
and is not entitled to any relief against the above- 
named plaintiffs, and that the above-named plain- 
tiffs are entitled to judgment against said defend- 
ants in the manner and form stated in said Referee’s 
Conclusions of Law in the above-entitled action; 
whereas said Referee hath failed to find, but should 
have found, that said defendants, and in particular 
Standard Portland ‘Cement ‘Corporation, have a 
valid defense in and to the above-entitled action, and 
are entitled to the relief prayed for in the [719] 
answers therein, and that the above-named plain- 
tiffs should take nothing by their action herein, and 
that said defendants and each of them should have 
judgment herein for costs. 


ie. 

Said decision is contrary to and against law, be- 
cause it failed to grant the relief prayed for by said 
Standard Portland Cement Corporation, and was 
eiven, made and rendered in favor of the above- 
named plaintiffs and against the above-named de- 
fendants, and because said decision was and 1s con- 
trary to the evidence and to the weight and effect of 
the evidence, and to the case made and stated in the 
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pleadings, evidence and record in the above-entitled 


action. 
17. 


Said decision is contrary to and against law, be- 
cause upon the evidence received upon the hearing 
of said cause said Master and Referee erred in mak- 
ing his report and findings of fact and conclusions 
of law in favor of said plaintiff and against said de- 
fendants, and should have made his report and find- 
ings of fact and conclusions of law in favor of said 
defendants and against said plaintiffs. 

Ke. 

Said decision is contrary to and against law, be- 
cause said Court erred in making and giving its 
order overruling the exceptions of said defendants, 
the Standard Portland Cement Corporation, to said 
report and findings of fact and conclusions of laa 
of said Master and Referee; and erred in confirming 
said report and findings of fact and conclusions of 
law; and erred in directing Judgment for said plain- 
tiffs and against said defendants in accordance with 
said report; and said Court erred in failing to sus- 
tain said objections of said defendant, Standard 
Portland Cement Corporation, to said report, to- 
gether with said findings of fact and conclusions of 
law, and erred [720] in failing to direct judg- 
ment in favor of said defendants and against said 


plaintiffs. 
19. 


Said decision was contrary to and against law, be- 
cause said Court erred in making, giving, rendering 
and entering judgment herein, in favor of said 
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plaintiffs and against said defendants; and erred in 
failing to give, make, render and enter therein its 
judgment in favor of said defendants and against 


the said plaintiffs. 
20. 


The Referee in the above-entitled action erred in 
overruling the objection of said Standard Portland 
Cement Corporation to the following questions 
asked the witness Ernest E. Evans on cross-exam- 
ination in his deposition now on file in the above- 
entitled action: 

‘“MIv. Evans, at the time of the sale of the 
bonds and stocks of the Northwestern Portland 
Cement Co. to the Standard Portland Cement 
Corporation, had you considered in your own 
mind the value of the assets of the Northwest- 
ern Portland Cement Company ?’’ 


sald objection was made upon the ground that 
said question and the evidence sought to be elicited 
thereby were incompetent, immaterial and irrele- 
vant, and not pertinent to any issue in the case and 
assuming a fact as to which there was no evidence, 
to wit, that there was any sale to the Standard Port- 
land Cement Corporation, and calling for the secret, 
uncommunicated mental processes of the witness; 
said objection was overruled by said Referee, to 
which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. [721] 

21. 

Said Referee erred in receiving, and in denying 

the motion of said Standard Portland Cement Cor- 
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poration to strike out all of the testimony given by 
the witness Ernest E. Evans in his deposition now 
on file in the above-entitled action, relative to the 
values, and particularly to the value of anv estate 
or assets of the Northwestern Portland Cement 
Company; said motion was made upon the ground 
that said testimony of said witness was incompetent, 
immaterial and irrelevant, without foundation,—it 
not appearing that the witness knew either the in- 
trinsic value of the alleged assets or the market 
value thereof, and upon the ground that the answer 
as given was not responsive to the question asked. 
Said motion was denied by said Referee, to which 
ruling said Standard Portland Cement Corporation 
then and there duly excepted and now assigns the 


ca 


’ eee - 
a, 3 “ges 


same as error. 


Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness Ernest E. Ev- 
ans on cross-examination in his deposition now on 
file in the above-entitled action: 

“What figure, if any, did you put upon those 
assets ?”’ 


Said objection was made upon the grounds that 
said question and the evidence sought to be elicited 
thereby were incompetent, immaterial and irrele- 
vant, and not pertinent to any issue in the case and 
assuming a fact as' to which there was no evidence, 
to wit, that there was any sale to the Standard Port- 
land Cement Corporation, and calling for the secret, 
uncommunicated mental processes of the witness, 
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and upon the further ground that his mental condi- 
tion, or mental processes, beliefs, or private opin- 
ions, uncommunicated, are immaterial to any issue 
in this case, and do not constitute any fact or facts 
[722] by which said Standard Portland Cement 
Corporation could or should be bound; said objec- 
tion was overruled by said Referee, to which ruling 
said Standard Portland Cement Corporation then 
and there duly excepted and now assigns the same 


as error. 
23. 


Said Referee erred in receiving and in denying 
the motion of said Standard Portland ‘Cement Cor- 
poration to strike out the following answer given by 
the witness Ernest E. Evans on his cross-examina- 
tion in his deposition now on file in the above-en- 
titled action: 

‘Well, I considered that they were worth be- 
tween $240,000 and $250,000; that is, if the Com- 
pany were liquidated.”’ 

Said motion was made upon all the grounds stated 
in the objection mentioned in the last preceding par- 
agraph herein, and upon the further ground that 
said answer was purely speculative. Said motion 
was denied by said Referee, to which ruling said 
Standard Portland Cement Corporation then and 
there duly excepted and now assigns the same as 


CIPOF. 
24. 


Said Referee erred in receiving, and in denying 
the motion of said Standard Portland Cement Cor- 
poration to strike out, the following answer given by 
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the witness Ernest E. Evans on cross-examination 
in his deposition now on file in the above-entitled ac- 
tion, in response to the question: 

‘By ‘liquidated’ you mean, namely, That is 
to say, 1f the company went into liquidation, and 
the assets were sold, they would realize between 
£240,000 and $250,000. but as a going concern 
I considered that it was worth par easily, be- 
cause the money which was actually spent in 
construction [723] would have to be spent 
anvhow.’’ 


Said motion was made upon all the grounds enu- 
merated in paragraph 22 hereof, and upon the fur- 
ther ground that said answer is not responsive to 
the question asked, and upon the further ground that 
the witness was merely speculating as to possibili- 
ties, and not stating a fact, but making an argument; 
said motion was denied by said Referee, to which 
ruling the said Standard Portland Cement Corpora- 
tion duly excepted and now assigns the same as 
error. 

25. 

Said Referee erred in receiving, and in denying 
the motion of said Standard Portland Cement Cor- 
poration to strike ont the following passage from 
the testimony given by the witness, Ernest E. Evans, 
on cross-examination in his deposition now on file 
in the above-entitled action: 

‘“*@. Considering the concern as a _ going 
eoncern, or as a concern the owners of which 
contemplated going ahead with it, would you 
have out a different figures upon the assets? 
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A. Certainly, the going ahead with it; I would 
consider it fully worth par.’’ 


Said motion was made upon all the grounds here- 
tofore stated in paragraph 22 hereof and in the last 
preceding paragraph hereof. Said motion was 
denied by said referee, to which ruling said Standard 
Portland Cement Corporation duly excepted and 
now assigns the same as error. 


26. 

Said Referee erred in receiving, and in denying 
the motion of said Standard Portland Cement Cor- 
poration to strike out, the following passage from 
the testimony given by the witness Ernest E. Evans 
on cross-examination in his deposition now on file 
in the above-entitled action: [724] 

‘*@. At the time referred to of the sale of 
vour stocks and bonds to the Standard Portland 
Cement Corporation, did you have any informa- 
tion as to the plans of Mr. Dingee or Mr. Bach- 
man for going ahead, or not going ahead with 
the Northwestern Cement Company? A. Yes; 
I distinctly understood all along that they were 
going ahead with this, only they had stopped it 
owing to the financial panic until things settled 
down again, and at the time that I met Dr. 
Bachman when he went to examine the prop- 
erty, of course, we spent the evening together, 
and he distinctly stated this Northwestern Port- 
lend Cement Company was to be eventually 
amalgamated with the Santa Cruz and the 
Standard Portland Cement Corporation.” 
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Said motion was made upon all the grounds here- 
tofore enumerated in the previous paragraphs 
herein, and wpon the further grounds that the above 
mentioned answer was incompetent, immaterial and 
irrelevant, not responsive, involving hearsay, ex 
‘parte declarations of persons by whose statements 
the above-named Standard Portland Cement Cor- 
poration would not be bound or should not be bound, 
and not proper cross-examination. Said motion 
was denied by said Referee, to which ruling said 
Standard Portland Cement ‘Corporation then and 
there duly execpted, and now assigns the same as 
error. 

2M. 

Said Referee erred in receiving, and in denying 
the motion of said Standard Portland Cement Cor- 
poration to strike out, the following ‘[725]  pas- 
sage from the testimony given by the witness Ernest 
E. Evans on cross-examination in his deposition 
mow on file in the above-entitled action: 

: “What interest, if any, did you understand 
the Standard Portland Cement Company had 
in the Northwestern Cement Company? A. 
Well, the idea of starting the Northwestern 
Company was strategic, and with the idea of 
protecting the other factories.’’ 

Said motion was made upon all the grounds here- 
tofore stated in the last preceding paragraph hereof. 
Said motion was denied by said Referee, to which 
ruling said Standard Portland Cement Corporation 
then and there duly excepted, and now assigns the 
same as error. 
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28. 

Said Referee erred in receiving, and denying the 
motion of said Standard Portland Cement Corpo- 
ration to strike out, a portion of the following pas- 
sage from the testimony given by the witness John 
L. Howard on cross-examination upon the hearing 
in the above-entitled action: 

‘*@. At the time of the purchase of the bonds 
of the Northwestern Portland Cement Com- 
pany by the Standard Portland Cement Corpo- 
ration was anything said by Mr. Dingee as to 
the plans of the Standard Portland Cement 
Corporation relative to the Northwestern? A. 
I don’t recall that he said anything at that time, 
but both he and Bachman had frequently spoken 
of it before.’’ 


Said motion was made upon the grounds that the 
latter half of the foregoing answer was not Yre- 
sponsive to the question asked. Said motion was 
denied by said Referee, to which ruling said Stand- 
ard [726] ‘Portland Cement Corporation then 
and there duly excepted, and now assigns the same 


as effor. 
29. 


Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness John L. How- 
ard on cross-examination wpon the hearing of the 
above-entitled action: 

‘“@. I call vour attention to Defendant's Ex- 
hibit 2, and to the letter therein by the Standard 
Portland Cement Corporation to the Western 
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Fuel Company dated March 8, 1906, and to the 
assignment therein dated June 30, 1906, by the 
Western Fuel Company to the Western Build- 
ing Material Company of the sales contract be- 
tween the Western Fuel Company and _ the 
Standard Portland Cement Company, and to 
the consent therein of such assignment by the 
Standard Portland Cement Company, and ask 
you what is the explanation of the provision in 
the letter and assignment to the effect that the 
sales contract may at any time be terminated 
at the option of the Standard Portland Cement 
Company in case you yourself should cease at 
any time to be the general executive office of 
the Western Fuel Company or the Western 
Building Material Company ?”’ 


Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incom- 
petent, not proper cross-examination, without 
foundation in this, that it does not appear that the 
witness knows, and an attempt to vary the terms of 
a written instrument of parol [727] evidence. 
Said objection was overruled by said Referee, to 
which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. 

30, 

Said Referee erred in sustaining the objection of 
the above-named plaintiffs to the following questions 
asked the witness John L. Howard upon the hearing 
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of the above-entitled matter: 

“Q. Now, it appeared, then, at that time that 
you were in doubt whether you learned of that 
at the time of the Wenzelburger report or 
whether you learned of it later?’’ 


Said objection was made upon the ground that 
said question assumes something that is not in the 
case. Said objection was sustained by said Referee, 
to which ruling said Standard Cement Corporation 
then and there duly excepted and now assigns the 


same as error. 
ol. 


Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
folowing question asked the witness Foster Young 
upon the hearing in the above-entitled action: 

‘*@. But you understood, anyhow, did you 
not that he came there in accordance with the 
letter of May 4, 1908?’’ 


Said objection was made upon the ground that 
said question and the testimony sought to be elicited 
thereby was incompetent and not proper cross-ex- 
amination, and upon the further ground that the 
understanding of the witness is not in evidence. 
Said objection was overruled bv said Referee, to 
which ruling said Standard Portland Cement Cor- 
poration then and there duly excepted and now as- 
signs the same as error. 


32. 
Said Referee erred in granting the motion of the 
above-named [728] plaintiffs to strike out from 
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the record in the above-entitled action the minute- 
book of the Northwestern Portland Cement Corpo- 
ration, to which ruling said Standard Portland Ce- 
ment Corporation then and there duly excepted and 
now assigns the same as error. 

ae. 

Said Referee erred in sustaining the objection of 
the above-named plaintiffs to the introduction in eyv1- 
dence upon the hearing of the above-entitled action 
of the book containing the bond account and record 
of subscriptions and sales of bonds of the North- 
western Portland Cement Company. Said objec- 
tion was made upon the ground that said book was 
incompetent, immaterial, hearsay, and not the best 
evidence. Said objection was sustained by said 
Referee, to which ruling said Standard Portland Ce- 
ment Corporation then and there duly excepted and. 


"y 


now assigns the same as error. ‘ 


34. 4 

Said Referee erred in sustaining the objection of 
the above-named plaintiffs to the receiving in evidence 
upon the hearing of the above-entitled action of the 
memorandum slip in the handwriting of William J. 
Dingee showing the subscription for the bonds of 
the Northwestern Portland Cement Company. Said 
objection was made upon the ground that said 
memorandum slip was incompetent, hearsay and not 
binding upon any of the parties to this action, and 
not within the knowledge of the witness. Said ob- 
jection was sustained by said Referee, to which 
ruling said Standard Portland Cement Corporation 
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then and there dulv excepted and now assigns the 
same as error. 
39. 

Said Referee crred in sustaining the objection of 
the above-named plaintiffs to the following question 
asked the witness Foster Young during the hearing 
of the above-entitled action: 

‘*@. Has there ever been any question in your 
mind as to whether vou held those [729] 
bonds to the order of the Standard Portland 
Cement Corporation ?”’ 


Said objection was made upon the ground that said 
question was incompetent and immaterial and calling 
for the opinion and view of the witness. Said objec- 
tion was sustained by said Referee, to which ruling 
said Standard Portland Cement Corporation then 
and there duly excepted and now assigns the same 
as error. 

36. 

Said Referee erred in sustaining the objection of 
the above-named plaintiffs to the following question 
asked the witness Foster Young during the hearing 
of the above-entitled action: 

‘““Q@. Have vou ever regarded the Standard 
Portland Cement Corporation as in any manner 
the owner of those bonds?”’ 

Said objection was made upon the ground that said 
question was incompetent and immaterial and eall- 
ing for the opinion and view of the witness. ‘Said ob- 
jection was sustained by said Referee, to which ruling 
said Standard Portland Cement Corporation then 
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and there duly excepted and now assigns the same 
as error. 
af. 

Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness John L. How- 
ard upon the hearing of the above-entitled action: 

. “Mr. Howard, will you state to the Court what 
evidences of lime there were in this ground m 
Washington which was finally acquired by the 
Northwestern Portland Cement Company ?”’ 


Said objection was made upon the ground that said 
question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incompetent, 
and. without foundation in this, that it was shown the 
[730] witness is incompetent, and upon the further 
ground that it was not a proper subject matter in any 
event for statement by the witness—he not having 
been shown to have been experienced in the line to 
which the inquiry was addressed, and upon the fur- 
ther ground that the witness was a general merchant 
and neither a geologist nor an expert upon these mat- 
ters, and upon the further ground that it already ap- 
peared that the witness had not been actually on the 
spot. Said objection was overruled by said Referee, 
to which ruling the said Standard Portland Cement 
Corporation then and there duly excepted, and now 
assigns the same as error. 


38. 
Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
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following question asked the witness John L. Howard 
at the hearing of the above-entitled action: 
‘*What was its extent?’’ 


Said objection was made upon the ground that no 
foundation had been laid, in this, that it did not ap- 
pear that the witness knew. Said objection was over- 
ruled by said Referee, to which ruling the said Stand- 
ard Portland Cement Corporation then and there 
duly excepted, and now assigns the same as error; and 
in this behalf this defendant, Standard Portland 
Cement Corporation, further assigns as error the rul- 
ing of said Referee admitting general statements by 
said witness John L. Howard as to the extent and size 
of the above-mentioned hme deposits. 


39. 

Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness John L. Howard 
during the hearing of the above-entitled action: 

‘Did this acceptance or any other acceptance 
by the Western Fuel Company in favor of either 
the Standard Cement Corporation or the Santa 
Cruz Portland Cement Company [731] have 
anything to do or play any part in connection 
with the sale of the bonds of the Northwestern 
Portland Cement Company involved in this 
transaction ?”’ 


Said objection was made upon the grounds that 
said question and the testimony sought to be elicited 
thereby were immaterial, irrelevant and incompetent, 
and calling for the opinion and private judgment of 
the witness, and upon the further ground that the 
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witness had already testified that he had no reeollec- 
tion as to anything else effecting these acceptances 
except what appeared in the paper itself. ‘Said ob- 
jection was overruled by said Referee, to which rul- 
ing said Standard Portland Cement Corporation, 
then and there duly excepted and now assigns the 
same as error. 
40, 

Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness John L. Howard 
during the hearing of the above-entitled action: 

‘“@. What knowledge or information did you 
have as to any intention on the part of Mr. Din- 
gee that the bonds and stock of the Northwestern 
Portland Cement Company purchased by the 
Standard Portland Cement Corporation were 
not to be held by the latter company, but were to 
be turned over to the Northwestern Company ?”’ 


Said objection was made upon the ground that the 
question asked and the testimony sought to be elicited 
thereby were incompetent, being an effort to establish 
the intention of one person by the statements of an- 
other person. Said objection was overruled by said 
Referee, to which ruling said Standard Portland 
Cement Corporation then and there duly excepted 
and now assigns the same as error. [782] 


41. 

Said Referee erred! in receiving, and in denying the 
motion of said Standard Portland Cement Corpora- 
tion to strike out, the following passage from the 
testimony given by the witness John L. Howard 
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during the hearing of the above-entitled action: 

“@. What knowledge or information did you 
have as to the actual disposition of the bonds 
and stock of the Northwestern that was sold to 
the Standard Portland Cement Corporation ? 
A. The only knowledge that I had was the fact 
of their delivery by Mr. Norcross to Mr. Young. 
Bevond that nothing.” 

Said motion to strike out was made upon 
ground that the question asked and answer calls for 
and. states the conclusion of the witness, on the fur- 
ther ground that it does not appear that the witness 
hadiany or real personal knowledge upon the subject, 
and upon the further ground that he testified from 
hearsay only. Said motion was denied by said 
Referee, to which ruling said Standard Portland Ce- 
ment Corporation then and there duly excepted and 
now assigns the same as error. 


42. 

Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness Sidney VY. 
Smith upon his direct examination during the hear- 
ing of the above-entitled action: 

‘“@. What took place at that interview as you 
remember it?”’ 


Said objection was made upon the ground that the 
question and the testimony sought to be elicited there- 
by were immaterial, irrelevant and incompetent, and 
calling for hearsay, and upon the further ground 
that it did not appear that the party or parties 
sought to be charged [733] with what took place 
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at that interview, or any representative of them was 
present thereat, and upon the further ground that as 
against the Northwestern Portland Cement Com- 
pany, and particularly against the Standard Port- 
land Cement Corporation that the proferred evidence 
was res inter altos acta, and self-serving. Said ob- 
jection was overruled by said Referee, to which rul- 
ing the said Standard Portland Cement Corporation 
then and there duly excepted and now assigns the 
same as error. 
43. 

Said Referee erred in overruling the objection of 
said Standard Portland Cement Corporation to the 
following question asked the witness Ernest E. Ev- 
aus during the hearing of the above-entitled action: 

“*@. Mr. Evans state whether or not at the 
first interview which you and Mi. Spencer and 
My. Smith had with Mr. Howard in March, 1908, 
any proposal or suggestion was made to you 
and the other gentlemen with you, by Mr. How- 
ard, as to any plan of relieving you of your in- 
vestments in the Northwestern Portland Ce- 
ment Company ?”’ 


Said objection was made upon the ground that said 
question was leading and suggestive. Said objec- 
tion was overruled by said Referee, to which ruling 
said Standard Portland Cement Corporation then 
and there duly excepted and now assigns the same as 
error. 

4-4, 

said Referee erred in finding that said Standard 
Portland Cement Corporation has no valid defense 
against or in the above-entitled action, and is not en- 
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titled to any relief against the above-named plain- 
tiffs, and that the above-named plaintiffs are entitled 
to a judgment against said defendants in the manner 
and form stated in said Referee’s Conclusions of Law 
in the above-entitled action; to [784] which said 
findings by said Referee, said Standard Portland Ce- 
ment Corporation then and there duly excepted, and 
now assigns the same as error. 


45. 

Said Referee erred in failing to find, but should 
have found, that said Standard Portland Cement 
Corporation has a valid defense in and to the above- 
entitled action, and is entitled to the relief prayed 
for in his answer therein; and failed to find, but 
should have found, that the above-named plaintiffs 
should take nothing by their action herein, and that 
said Standard Portland Cement Corporation should 
have judgment herein for its costs; which said action 
by said Referee this petitioner for a new trial now 
assigns as error. 

46. 

Said Referee erred in not granting the relief 
prayed for by this petitioner, and in giving, making 
and rendering his report and findings in favor of the 
above-named plaintiffs and against this petitioner 
for a new trial; and erred in not giving, making and 
rendering his report and! findings in the above-enti- 
tled cause in favor of this petitioner, and against the 
above-named plaintiffs; and erred in giving, making 
and rendering his report and findings in the above- 
entitled cause in favor of said plaintiffs and against 
said defendants upon the pleadings, evidence and 
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record in the above-entitled action; all of which said 
action by said Referee, this petitioner for a new trial 
how assigns as error. | 

47. 

Said Referee erred in giving, making and render- 
ing his report and findings in the above-entitled 
cause in favor of said plaintiffs and against said de- 
fendants, in this, that said report and findings, and 
each and: all of them, were and was and are and is 
contrary to law, not warranted, justified or sustained 
by the evidence, and contrary to the evidence and 
to the weight and effect of the evidence and to [735] 
the weight and effect of the evidence and to the case 
made and stated in the pleadings, evidence and rec- 
ord in the above-entitled cause; all of which this peti- 
tioner for a new trial now assigns as error. 


48. 

said District (Circuit) Court erred in overruling 
the objections and exceptions of said Standard Port- 
land Cement Corporation to said report and findings 
of said Referee in confirming said report and find- 
ings of said Referee, and in ordering judgment in the 
above-entitled action in conformity with said report 
and findings; to all of which said Standard Portland 
Cement Corporation then and there duly excepted, 
and now assigns the same as error. 


49, 

Said District (Circuit) Court erred in giving, mak- 
ing, rendering and entering its judgment in the 
above-entitled action in favor of said plaintiffs and 
against said defendants, in conformity with said re- 
port and findings of said Referee; to all of which 
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said Standard Portland Cement Corporation then 
and there duly excepted, and now assigns the same 
as error. 

WHEREFORE, the said Standard Portland Ce- 
ment Corporation, a corporation, plaintiff in error 
herein, prays that the judgment of the above-entitled 
court be reversed, and that said Court be directed to 
grant a new trial of said cause. 

Dated, San Francisco, California, July 25th, A. D. 
bOM 

J.J. DUNNE, 

MORRISON, COPE & BROBECK, 

MORRISON, DUNNE & BROBECK, 
Attornevs for said Plaintiff in Error. 

[Endorsed]: Filed Jul. 25, 1912. Jas. P. Brown, 
Clerk. By J. A. Schaertzer. Deputy Clerk. [736] 


In the District Court of the United States in and for 
the Northern District of California, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Phatnititis, 
1 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. DIN- 
GEE and IRVING A. BACHMAN, 

Defendants. 
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Summons and Severance. 


To William J. Dingee and Irving A Bachman: 

You, and each of you, are hereby invited to join 
with the undersigned to prosecute a writ of error in 
the above-entitled cause from the United States Cir- 
cuit Court of Appeals in and for the Ninth Judi- 
cia] Circuit to the United States District Court in 
and for the Northern District of California in said 
Ninth Judicial Cireuit, to reverse the Judgment in 
the above-entitled cause given, made and rendered 
against you and the undersigned on the 24th day of 
April, 1912, or you will be deemed to have acqui- 
esced in the said judgment and the undersigned shall 
prosecute said writ of error without Joining you as 
parties. 

STANDARD PORTLAND CEMENT COR- 
PORATION, a Corporation, 
By its Attorneys 
J.J. DUNNE, 
MORRISON, COPE & BROBECK, 
MORRISON, DUNNE & BROBECK. 
Service of the above and foregoing is hereby ac- 
cepted, this 9th day of August, 1912. 
WILLIAM J. DINGKEE, 
By W. M. CANNON, 
His Attorney. 
Jay TG fv. Ade FLAW, 
By F. B. LORIGAN, 
His Attorney. [737] 
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Refusal to Join in Writ of Error. 


Now come William J. Dingee and Irving A. Bach- 
man, defendants in the above-entitled cause, and re- 
fuse to join with Standard Portland Cement Corpo- 
ration, a corporation, in prosecuting a writ of error 
from the United States Circuit Court of Appeals in 
and for the Ninth Judicial Circuit to the United 
States District Court in and for the Northern Dis- 
trict of California in said Ninth Judicial Circuit, as 
invited in the above and foregoing ‘‘SUMMONS 
AND SEVERANCE?”’ to reverse the judgment in 
the above-entitled cause, given, made and rendered 
against said Standard Portland Cement Corpora- 
tion, a corporation, and themselves on the 24th day of 
April, 1912. 

WILLIAM J. DINGEE, 
By W. M. CANNON, 
His Attorney. 
IRVING A. BACHMAN, 
By F. B. LORIGAN, 
His Attorney. 

Dated San Francisco, August 9th, 1912. 

Service admitted this 9th August, 1912. 

J.R. SEVERANCE, 
PAGE, McCUTCHEON, KNIGHT & OLNEY, 
Attorneys for Defendants in Error. 

[Endorsed]: Filed Aug. 9, 1912. Jas. P. Brown, 

Clerk. By W. B. Maling, Deputy Clerk. [738] 
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In the District Court of the United States in and for 
the Northern District of California, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaintiffs, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. DIN- 
GEE and IRVING A. BACHMAN, 

Defendants. 


Order Allowing Writ of Error. 


At a stated term, to wit, the July term, A. D. 1912, 
of the above-entitled court, held at its courtroom 11 
the City and County of San Francisco, State of Cali- 
fornia, on the ninth day of August, A. D. 1912. 

Present: The Honorable W. C. VAN FLEET, 
Judge of said court. 

Upon the petition of Standard Portland Cement 
Corporation, a corporation, and on the motion of J. 
J. Dunne, Esquire: 


IT IS HEREBY ORDERED that a Writ of 
Error to the United States Circuit Court of Appeals 
for the Ninth Circuit, at the City and County of San 
Francisco, State of California, from the final judg- 
ment heretofore given, made, filed and entered in and 
by the above-named court, in the above-entitled 
cause, upon the issues therein Joined, under date of 


1048 Standard Portland Cement Corporation 


April 24th, A. D. 1912, be and the same is hereby, 
allowed; and that a certified transcript of the record, 
testimony, exhibits, stipulations and all proceedings 
herein, be forthwith transmitted to sard United 
States Circuit Court of Appeals for the Ninth Cir- 
City 

Dated: San Francisco, Cal., August 9th, A. D. 1912. 

WM. C. VAN FLEET, 
Judge of Said Court. 


Service admitted this 9th August, 1912. 
J. R. PRINGLE, 
PAGE, McCUTCHEON, KNIGHT & OLNEY, 
Attornevs for Said Plaintiffs. 
| Endorsed]: Filed Aug. 9, 1912. Jas. P. Brown, 
Clerk. W.B.Maling, Deputy. [739] 


— ed 


In the District Court of the United States in and for 
the Northern District of California, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaats, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. DIN- 
GhE and IRVING A. BACHMAN, 

Defendants. 
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Bond on Writ of Error. 


KNOW ALL MEN BY THESE PRESENTS, 
That we, Standard Portland Cement Corporation, a 
corporation as principal, and Equitable Surety Com- 
pany of St. Louis, Missouri, as surety, are held and 
firmly bound unto the defendants in error, Ernest E. 
Evans, George Coleman, and Percy W. Evans, part- 
ners doing business under the firm name of Evans, 
Coleman and Evans, in the full and just sum of Sixty 
Thousand Dollars ($60,000.00), to be paid to said de- 
fendants in error, their certain attorneys, executors, 
administrators and assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, administrators and successors jointly and 
severally by these presents. 

Sealed with our seals and dated this ninth day of 
August in the year of our Lord One Thousand Nine 
Hundred and Twelve. 

WHEREAS, lately at a Circuit Court of the 
United States, Ninth General Circuit, Northern Dis- 
trict of California, in a suit depending in said court 
between Ernest E. Evans, George Coleman and Percy 
W. Evans, partners doing business under the firm 
name of Evans, Coleman and Evans, plaintiffs, and 
Standard Portland Cement Corporation, a corpora- 
tion, William J. Dingee and Irving Bachman, defend- 
ants, a judgment was rendered against said defend- 
ants andthe said defendants [740] having obtained 
a Writ of Error and filed a copy thereof in the Clerk's 
office of the said court, to reverse a Judgment in the 
aforesaid suit, and a Citation directed to the said 
plaintiffs citing and admonishing them to be and ap- 
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pear at a session of the United States Cireuit Court 
of Appeals for the Ninth Cireuit, to be holden at the 
Citv and County of San Francisco, State of Califor- 
nia, in said circuit, on the 7th day of September, A. 
D. #942: 

Now, the condition of the above obligation is such, 
that if the said defendants shall prosecute said Writ 
of Error to effect and answer all damages and costs 
if they fail to make the said plea good, then the above 
obligation to be void; else to remain in full force and 
virtue. 

STANDARD PORTLAND CEMENT CORP. 


[Seal] By GEO. T. CAMERON, 
President. 
by Lal’. YOUNG, 
Secretary. 
EQUITABLE SURETY COMPANY, 
[Seal] By HERBERT B. GEE, 


Attornev-in-fact. 
We make no objection to the form or sufficiency of 
this bond. 
PAGE, McCUTCHEON, KNIGHT & OLNEY, 
[Endorsed]: Filed Aug. 9, 1912. Jas. P. Brown, 
Clerk. By W. B. Maling, Deputy Clerk. [741] 
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In the District Court of the United States in and for 
the Northern District of Californa, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PHRCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaintiffs, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. DIN- 
GEE and IRVING A. BACHMAN, 

Defendants. 


Stipulation [Waiving Objections to Writ of Error 
and Bill of Exceptions, etc. ]. 


WHEREAS, Standard Portland Cement Corpora- 
tion, a corporation one of the defendants above- 
named, has heretofore, within due time prepared and 
served the above-named plaintiffs, a draft of its pro- 
posed bill of exceptions to be used upon its writ of 
error to the above-entitled court; 

AND WHEREAS, the above-named plaintiffs 
have not as yet presented their proposed amend- 
ments to said draft; 

AND WHEREAS, said Standard Portland Ce- 
ment Corporation, a corporation, has on this 9th day 
oi Aneust, 1912, sued out its said writ of error in the 
above-entitled cause from the United States Circuit 
Court of Appeals in and for the Ninth Judicial Cir- 
Cuig te the United States District Court in and for 
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the Northern District of Galifornigg in said Nimitz 
Judicial Circuit, to reverse the judgment in the 
above-entitled cause given, made and rendered on 
April 24th, 1912: 
NOW, THEREFORE, it is hereby stipulated, 
agreed and consented to by all of the above-named 
parties in manner following, to wit: 
All objections to said writ of error and to said bill 
of exceptions upon the ground that said bill of ex- 
ceptions was not settled, allowed, approved, signed 
or authenticated prior to the suing out of [742] 
said writ of error, are hereby waived; and said bill 
of exceptions may be hereafter settled, allowed, ap- 
proved, signed and authenticated nunc pro tunc as of 
the date of the suing out of said writ of error; and 
said bill of exceptions, upon its allowanee, settle- 
ment, approval, signing and authentication here- 
after, shall have the same force, effect and validity as 
if actually settled, allowed, approved, signed and au- 
thenticated upon said date. 
This stipulation is intended by the parties to evi- 
dence of record their consent to the settlement, allow- 
ance, approval, signing and authentication of said 
bill of exceptions notwithstanding that said writ of 
error has alveady been sued out. 
J. Pi EG 
PAGE, McCUTCHEON, KNIGHT & 
OLNEY, 

Attorneys for Plaintiffs and Defendants in Error. 
J.d. DUNNE, 
MORRISON, COPE & BROBECK, 
MORRISON, DUNNE & BROBECK, 

Attorneys for Plaintiffs in Error. 
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[Endorsed]: Filed Aug. 9, 1912. Jas. P. Brown, 
Clerk. By W. B. Maling, Deputy Clerk. [743] 


[Certificate of Clerk U.S. District Court to 
Transcript of Record, etc. ] 


In the District Court of the United States, in and 
for the Northern District of California, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCEY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaintiffs, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACH IAN, 

Defendants. 


1. W. B. Maling, Clerk of the District Court of the 
United States, in and for the Northern District of 
California, do hereby certify the foregoing seven 
hundred and forty-three (743) pages, numbered from 
1 to 743, inclusive, to be a full, true and correct copy 
of the record and proceedings in the above and 
therein entitled cause, as the same remains of record 
and on file in the office of the Clerk of said court, 
and that the same constitutes the return to the an- 
nexed Writ of Error. 

I further certify that the cost of the foregoing 
return to Writ of Error is $538.20, that said amount 
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was paid by J. J. Dunne and Morrison, Dunne & 
Brobeck, attorneys for the Standard Portland Ce- 
ment Corporation, defendant, and that the original 
Writ of Error and citation issued in said cause are 
hereto annexed. 

In testimony whereof, I have hereunto set mv hand 
and affixed the seal of said District Court, this 30th 
dav of December, A. D. 1912. 

[Seal] W. B. MALLING, 
Clerk of United States District Court, Northern Dis- 

trict of California. 
By J. A. Schaertzcr, 
Deputy Clerk. [744] 


In the District Court of the United States in and 
for the Northern District of Cahfornia, Second. 
Division. 

No. 14,887. 

ERNEST E. EV-ANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaintiffs, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 

Defendants. 
Writ of Error. 


United States of America,—ss. 


The President of the United States: To the Honor- 


us. Ernest EB. Evans et al. 1039 


able W. C. VAN FLERT, Judge of the Above- 
entitled Court, Greeting: 

Because in the record and proceedings, as also 1 
the giving, making and rendition, entry and filing of 
the final judgment in that certain cause in the above- 
entitled court, before you, between the above-named 
plaintiffs and the above-named defendants, a mani- 
test error hath happened to the great prejudice and 
damage of said Standard Portland Cement Corpora- 
tion, a corporation, as is stated and appears by the 
petition herein: 

We being willing that error, if any hath been, 
should be duly corrected, and full and speedy jus- 
tice done to the party aforesaid, in this behalf do 
command vou, if justice be therein given, that then 
under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things con- 
cerning the same, to the Justice of the United States 
[745] Cireuit Court of Appeals for the Ninth Cir- 
cuit, in the City and County of San Francisco, in the 
State of California, together with this Writ, so as to 
have the same at the said place in the said Circuit 
on the 7th day of September, A. D. 1912, that the said 
records and proceedings being inspected the said 
Circuit Court of Appeals may cause further to be 
done therein to correct those errors what of right, 
and according to the laws and customs of the United 
States, should be done. 

Witness the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United States, this 9th day of August, A. D. 1912. 

Attest my hand and the seal of the above-entitled 
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court, at the Clerk’s office thereof in the City and 
County of San Francisco, State of California, on the 
dav and vear last above written. 
[Seal] JAS. P. BROWN, 
Clerk of Said Court. 
By W. B. Maling, 
Deputy Clerk. 


Allowed this 9th day of August, A. D. 1912. 
WM. C. VAN FLEET. 
Judge of Said Court. 


Service admitted this 9th August, 1912. 
J. R. PRINGLE, 
PAGE, McCUTCHEN, KNIGHT & OLNEY, 

Attorneys for Defendants in Error. [746] 
[Endorsed]: 14.887. U.S. District Court, North- 
ern District of California. Ernest Ic. Evans et al.. 
Plaintiffs, vs. Standard Portland Cement Corpora- 
tion, a Corporation, et al., Defendants. Writ of Er- 
ror. Filed Aug. 9, 1912. Jas. P. Brown, Clerk. 

By W. B. Maling, Deputy Clerk. [7461/,] 


es 


[ Answer to Writ of Error. | 


The answer of the Judges of the District Court 
of the United States, in and for the Northern Dis- 
trict of California, Second Division. 

The record and all preceedings of the plaint where- 
of mention is within made, with all things touching 
the same, we certify under the seal of our said court, 
to the United States Circuit Court of Appeals for the 
Ninth Circuit, within mentioned at the day and place 
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contained, in a certain schedule to this writ annexed 
as within we are commanded. 
By the Court. 
[Seal] W. B. MALING, 
Clerk. 
By J. A. Schaefizer, 
Deputy Clerk. [747] 


ae) 


———— <-: 


Tn the District Court of the United States in and 
for the Northern District of California, Second 
Division. 

No. 14,887. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Plaintiffs, 
VS. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 

Defendants. 


Citation. 


The United States of America,—ss. 


The President of the United States, to the Above- 
named Plaintiffs and to Their Attorneys, 
Greeting: | 

You, and each of vou, are hereby cited and ad- 
monished to be and appear at the United States Cu- 
euit Court of Appeals for the Ninth Circuit, at San 

Francisco, in the State of California, within thirty 
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(30) days from the date of this writ, pursuant to a 
Writ of Error filed in the Clerk’s office of the above- 
named court, wherein said Standard Portland Ce- 
ment Corporation, a corporation is plaintiff in error 
and you are defendants in error, to show cause, if any 
there be, why the final judgment in said Writ of 
Error mentioned, and from which said Writ of 
Error has been allowed, should not be corrected and 
speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United States of America, [748] this 9th day of 
August, in the year of our Lord One Thousand Nine 
Hundred and Twelve, and of the Independence of the 
United States the One Hundred and Thirty-sixth. 

WM. C. VAN FLEET, 
Judge of the Above-entitled Court. 

[Seal] Attest: JAS. P. BROWN, 
Clerk of the Above-entitled Court. 

By W. B. Maling, 
Deputy Clerk. 


Service admitted this 9th August, 1912. 
J. RX. PRINGDE, 
PAGE, McCUTCHEN, KNIGHT & OLNEY, 
Attorneys for Defendants in Error. [749] 


[Endorsed]: 14,887. U.S. District Court, North- 
ern District of California. Ernest E. Evans ct al., 
Plaintiffs, vs. Standard Portland Cement Corpora- 
tion, a Corporation, et al., Defendants. Citation. 
Filed Aug. 9, 1912. Jas. P. Brown, Clerk. By W. 
B. Maling, Deputy Clerk. [750] 
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[mndomsed|: No, 2235. United States Circuit 
Court of Appeals for the Ninth Cireuit. Standard 
Portland Cement Corporation, a Corporation, Plain- 
tiff in Error, vs. Ernest E. Evans, George ‘Coleman 
and Percy W. Evans, Partners Doing Business 
Under the Firm Name of Evans, Coleman and 
Evans, Defendants in Error. Transcript of Record. 
Upon Writ of Error to the United States District 
Court of the Northern District of California, Second 
Division. 

Filed December 30, 1912. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 
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[Order Enlarging Time to October 2, 1912, to File 
Record, etc. | 


Tn the United States Circuit Court of Appeals, Ninth 
Crrewme. 


No. —— 


STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 

Plaintiff in Error, 
VS. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Defendants in Error. 


ORDER EXTENDING TIME TO FILE RECORD 
THEREOF AND DOCKET CAUSE. 


Good cause appearing therefor, it is ordered that 
the plaintiff in error in the above-entitled cause may 
have to and including October 2, 1912, within which 
to file its record on writ of error and to docket the 
cause in the United States Circuit Court of Appeals 
for the Ninth Circuit. 

Dated September 5, 1912. 

WM. C. VAN FLEET, 
United States District Judge, Northern District of 
California. 

| Hudorsed]: No. 2285. United States Cireuit 
Court of Appeals for the Ninth Cireuit. Order 
Under Rule 16 Enlarging Time to Oct. 2, 1912, to 
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File Record Thereof and to Docket Case. Filed 
Sep. 5, 1912. F. D. Monckton, Clerk. 


[Order Enlarging Time to November 1, 1912, to File 
Record, etc. | 


Tn the United States Circuit Court of Appeals, Ninth 
Circuit. 
No. ——. 

STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 

Plaintiff in Error, 
VS. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Defendants in Error. 


ORDER EXTENDING TIME TO FILE RECORD 
THEREOF AND DOCKET CAUSE. 


Good cause appearing therefor, it is ordered that 
the plaintiff in error in the above-entitled cause may 
have to and including November 1, 1912, within 
which to file its record on writ of error and to docket 
the cause in the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 

Dated October 2, 1912. 

WM. C. VAN FLEET, 
United States District Judge, Northern District of 
California. 
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[Endorsed]: No. 2235. United States Circuit 
Court of Appeals for the Ninth Circuit. Order 
Under Rule 16 Enlarging Time to Noy. 1, 1912, to 
File Record Thereof and to Docket Case. Filed Oct. 
2, 1912. F. D. Monelston, Clemk. 


[Order Enlarging Time to November 30, 1912, to File 
Record, etc. | 


In the United States Circuit Court of Appeals, for 
the Ninth Cireutt. 
No. ——. 

STANDARD PORTLAND CEMENT CORPORA- 
LYON, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 

Plaintin in ero 
v5. 

ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EVANS, 

Defendants in Error. 

ORDER EXTENDING TIME TO FILE RECORD 

THEREOF AND DOCKET CAUSE. 


Good cause appearing therefor, it is ordered that 
the plaintiff in error in the above-entitled cause may 
have to and including November 30, 1912, within 
which to file the record on writ of error and to docket 
the cause in the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 

Dated October 31, 1912. 

WM. W. MORROW, 
United States Circuit Judge, Ninth Judicial Circuit. 
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[Endorsed]: No. 2235. United States Circuit 
Court of Appeals for the Ninth Circuit. Order 
Under Rule 16 Enlarging Time to Nov. 30, 1912, to 
File Record Thereof and to Docket Case. Filed Oct. 
a1, 1912. F. D. Monckton, Clerk. 


[Order Enlarging Time to December 30, 1912, to File 
Record, etc. ] 


In the Umited States Circuit Court of Appeals, Ninth 
Circuit. 
No. 
STANDARD PORTLAND CEMENT CORPORA- 
TION, a Corporation, WILLIAM J. 
DINGEE and IRVING A. BACHMAN, 
Plaintiff in Error, 


Wes 


ERNEST E. EVANS, GEORGE COLEMAN and 
PERCY W. EVANS, Partners Doing Busi- 
ness Under the Firm Name of EVANS, 
COLEMAN and EV:'ANS, 

Defendants in Error. 


ORDER EXTENDING TIME TO FILE RECORD 
THEREOF AND DOCKET CAUSE. 


Good cause appearing therefor, it is ordered that 
the plaintiff in error in the above-entitled cause may 
have to and including December 30, 1912, within 
which to file its record on writ of error and to docket 
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the cause in the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 

Dated November 29, 1912. 

WM. C. VAN FLEET, 
United States District Judge, Northern District of 
California. 

[Endorsed]: No. 2235. United States Creu 
Court of Appeals for the Ninth Circuit. Order 
Under Rule 16 Enlarging Time to Dec. 30, 1912, to 
File Record Thereof and to Docket Case. Filed Nov. 
29,1912. F. D. Monckton, Clerk. 


No. 2235. United States Circuit Court of Appeals 
for the Ninth Cireuit. Four Orders Under Rule 16 
Enlarging Time to Dec. 30, 1912, to File Record 
Thereof and to Docket Case. Refiled Dec. 30, 1912. 
F. D. Monckton, Clerk. 


